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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT. 
No. 23,421* 


H. H. HUNTLEY, 
A ppellan tn 
v. 


FEDERAL COMMUNICATIONS COMMISSION, | 


Appellee, 
COSMOPOLITAN ENTERPRISES, INC., 
Intervenor. 


On Appeal from an Order of the 
Federal Communications Commission 


BRIEF FOR APPELLANT, H. H. HUNTLEY 


STATEMENT OF ISSUES PRESENTED 


1. Whether the Federal Communications Commission’s Orier denying H. 
H. Huntley’s Application for Review of the Decision of the Commission’ s Re- 
view Board contravenes statutory authority, constitutes an abuse of discretion, 


is arbitrary or capricious or is otherwise unlawful. 


” This pending case was not previously before this Court under the same or similar title. 


2. Whether the Review Board’s action, on its own motion which, in ef- 
fect, amends Cosmopolitan Enterprises, Inc’s. application and varies that appli- 
cant’s evidentiary presentation, without affording notice or the opportunity to 
be heard to H. H.' Huntley, violates the statutory requirements and the Com- 
mission’s own Rules governing the conduct of adjudicatory proceedings. 


3. Whether .the Review Board’s action observes the due process proce- 
dural safeguards required by the Fifth Amendment to the Constitution. 


4. Whether the procedure whereby the Review Board failed to disqualify 
Cosmopolitan Enterprises, Inc., after having found adversely as to an issue of 
that applicant’s fundamental statutory qualifications, is contrary to statute or 
the Rules and Regulations of the Federal Communications Commission. 


5. Whether the Review Board’s determination under Section 307(b) of 
the Communications Act, as amended, which assigned primary decisional signif- 
icance to the status of Edna, Texas, as a county seat, is arbitrary, capricious 
and without factual support and, as such, is contrary to the policy of the Fed- 
eral Communications Commission. 


6. Whetherithe Decision of the Review Board and the Order of the Com- 
mission in granting the application of Cosmopolitan Enterprises, Inc., and deny- 
ing the application of H. H. Huntley, are in the public convenience, interest or 
necessity. 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction of this Appeal under Section 402(b)(1) of the 
Communications Act of 1934, as amended, 47 U.S.C. 8402(b)(1) and Rule 15 
of the Federal Rules of Appellate Procedure, 28 U.S.C. (1968). 


REFERENCES TO RULING: 


Order of the Federal Communications Commis- 
sion, FCC 69-798 (July 25, 1969); Decision of 
the Review Board, Cosmopolitan Enterorises, 
inc., 15 FCC 2d 650 (1968); Initial Decision, 
FCC 67-D-41 (August 9, 1967) 


STATEMENT OF THE CASE | 
This case involves two mutually exclusive applications filed before the 
Federal Communications Commission for construction permits to establish new 
standard broadcast (AM radio) stations in southeastern Texas. Each applicant 
proposes to operate on a frequency of 1130 kiloHertz with 10 kilowatts of 
power during daytime hours. H. H. Huntley seeks authority to, construct a 
standard broadcast station at Yoakum, which is 35 miles from Edna, the site 
of Cosmopolitan Enterprises, Inc’s. proposed station. Both applicants intend 
to utilize a directional antenna system in order to prevent destructive interfer- 
ence to Station KWKH, Shreveport, Louisiana. Each proposal would provide 
the first local broadcast service to its respective community. (Int. Dec., p. 1). 


Huntley’s proposed AM station in Yoakum will provide service to 357,101 
persons residing in an area of 20,914 square miles. Cosmopolitan proposes to 
provide service to 334,702 persons residing in an area of 18,100 square miles. 
Each community lacks a local AM outlet but each now receives! service from 


eight existing stations located in other communities. (Int. Dec., p. 4). 


Yoakum has an official census population of 5,761 persons and is located 
on the boundary of DeWitt and Lavaca Counties. Approximately 70% of the 
city is in Lavaca County and the remaining 30% is in DeWitt County. Cuero, 
located 16 miles southwest of Yoakum, is the seat of DeWitt County, while 
Halletsville is the seat of Lavaca County. Yoakum’s population in 1950 was 
5,321 persons. DeWitt County’s population was 22,973 persons in 1950 as 
compared with 20,683 persons in 1960. Lavaca County’s population was 
22,159 persons in 1950 as compared with 20,174 persons in 1960. A single 
broadcast station is licensed to a community in DeWitt County (Station KCFH, 
Cuero). No station is licensed to any community in Lavaca County. (Rev. 
Bd. Dec., p. 6). | 


Yoakum is governed under a home rule charter. The city has a school, 


a municipal hospital, churches of various denominations and offices of four 
state agencies (District Office of the Texas Highway Department, State Health 


Department, State Employment Agency and Soil Conservation Service). Yoakum 


also provides water, sewer and electrical facilities to its residents. The Chamber 
of Commerce and its associated organizations encourage and assist industry and 
business enterprises in locating in the area. There is one newspaper published 
three times a week in Yoakum. There are no AM, FM or TV stations in 
Yoakum or Lavaca County. Station KCFH-AM is located in Cuero. (Int. Dec., 
p. 3). 


Yoakum is located in an area where grain, cotton, stock raising and large 
cattle feedlots are the principal agricultural activities. Yoakum has a labor force 
of 3,160 persons. Within the city there are several companies which tan leather 
and manufacture leather products. These manufacturers employ about 900 peo- 
ple. Yoakum also has 123 retail establishments, 17 wholesale trade establish- 
ments and food processing plants employing 510 persons. (Rev. Bd. Dec., p. 6). 


The coummunity of Edna, which has a population of 5,038 persons, is the 
Seat of Jackson County, which has a population of 14,040 persons. The Jack- 
son County Courthouse, Chamber of Commerce, four state agencies and seven 
federal agencies are located in Edna. Edna is governed by a Mayor and city 
council and provides the usual municipal services. Its population in 1950 was 
3,855 persons. Jackson County’s population was 12,916 persons in 1950. (Rev. 
Bd. Dec., p. 5). 


Edna’s industries consist of two meat processing plants, one of which is 
located beyond the city limits, and a welding company. The estimated labor 
force is 4,440 persons, some of whom are employed in industries located in 
other communities. Edna has one weekly newspaper, but neither Edna nor 
Jackson County has an AM, FM or TV station. (Int. Dec., p. 2). 


Cosmopolitan Enterprises, Inc. and H. H. Huntley’s applications were des- 
ignated for hearing by the Commission in an order released April 11, 1966. 
Three of the hearing issues stated are as follows: 


| 
1. To determine whether the directional antenna systems proposed 
by the applicants can be adjusted and maintained as proposed. 


2. To determine in light of the evidence adduced under the pre- 
ceding issue whether either proposal would provide adequate pro- 
tection to Station KWKH, Shreveport, Louisiana. 


| 
3. To determine, in the light of Section 307(b) of the Commu- 
nications Act of 1934, as amended, which of the proposals would 
better provide a fair, efficient and equitable distribution of radio 


service. (Int. Dec., pp. 1-2). 
| 


After a consolidated evidentiary hearing, the Hearing Examiner issued an 
Initial Decision on August 9, 1967. The Examiner recommended that both 
applications be denied on grounds that neither applicant had shown that it 
could construct, adjust and maintain its proposed directional antenna in a 
manner that would not cause destructive interference to Station KWKH. (Int. 
Dec., p. 22). No preference was awarded under Section 307(b) of the Com- 
munications Act, supra, to either Edna or Yoakum, since neither! community 
was found to have a superior need for the proposed service. (Int. Dec., p. 20). 


After exceptions and oral argument, the Federal Communications Commis- 
sion’s Review Board, acting pursuant to delegated authority, released its Deci- 
sion on December 17, 1968. The Board reversed the Hearing Examiner and 
concluded that Huntley’s directional antenna system could be adjusted and 
maintained as proposed so as not to cause interference to the operation of 
Station KWKH. As to Cosmopolitan, the Review Board agreed with the Hear- 
ing Examiner that Cosmopolitan Enterprises, Inc. had failed to show that its 
proposed antenna would operate within its Maximum Expected Operating Val- 


ues specified in its application. (Rev. Bd. Dec., p. 2). 


At this point, it should be noted that both the Huntley and the Cosmo- 
politan applications proposed the use of a directional antenna. Such antennas 


have the characteristic of producing a shaped radiation pattern in which signal 


radiation is greater in some directions than in others. That characteristic makes 
it possible for AM stations to operate without causing the prohibited interfer- 
ence to other stations, which often would result if radiation were equal in all 


directions. 


The directional characteristic of a directional antenna is produced by a 
number of design features of which the phase of the electrical currents in the 
antenna towers and the ratios which exist between the antenna base curients 
in the array are among the most critical. Some of these design features, such 
as the electrical heights and the spacing of the antenna towers, are constant. 
In contrast, experience has shown that phases and base current ratios tend to 
vary from hour to ‘hour and day to day during actual operation. 


The terms Maximum Expected Operating Values constitute a phrase of 
art found in Section 73.150 of the Commission’s Rules and Regulations, 47 
C.F.R. 873.150. That Section of the Rules governs the technical showing 
which the Commission requires to be set forth in an application for an AM 


station construction permit whenever a directional antenna is proposed. 


Section 73.150(a)(2) of the Rules and Regulations, 47 C.F.R. 873.150 
(a)(2), requires applicants proposing a directional antenna to show the theo- 
retical or “calculated” pattern which the array is designed to achieve. Because 
of the day-to-day fluctuations to be expected in phases and base current ratios 
and in other directional antenna design features, the Commission requires in 
Section 73.150(a)(6) of the Rules, 47 C.F.R. 873.150(a)(6), that directional 
antenna proponents also show the maximum radiation values which the pat- 
tern will not exceed in actual operation. These are known as maximum ex- 
pected operating values and, after an authorization is granted, they are the 
basis for the operating values stated in a station’s license. 


Though recognizing that Cosmopolitan’s application was defective on this 
issue, the Review Board, on its own initiative, assigned new MEOV to Cosmo- 


politan’s antenna array. The Board then was able to conclude that Cosmopol- 
itan was technically qualified. (Rev. Bd. Dec., pp. 8-9). It also concluded 


that the application of Cosmopolitan warranted a preference under Section 
307(b), supra. In reaching its decision, the Review Board attached decisional 
significance to the fact that Edna, while smaller in population than Yoakum, 
is a county seat. (Rev. Bd. Dec., p. 2). 


On January 16, 1969, H. H. Huntley filed an Application for Review 


with the Federal Communications Commission. That application, filed pur- 
suant to Section 1.115 of the Commission’s Rules, 47 C.F.R. 1,1 15, sought 
review by the Commission en banc of the Review Board’s Decision. Huntley’s 
Application for Review presented these questions: 


a) Having found adversely as to the ability of Cosmopolitan 
Enterprises, Inc. to adjust and maintain its directional antenna 
array as proposed, did the Review Board err by failing to dis- 
qualify that applicant? 


b) Did the Review Board commit error by amending Cosmo- 
politan’s MEOV proposal on its own motion, without affording 
notice or right to voice objection to H. H. Huntley? 


c) Did the Review Board err under the Section 307(b) issue 
by assigning excessive evidentiary weight to the status of Edna, 


Texas, as a county seat? 


d) Did the Review Board err in concluding that a grant of 
the Cosmopolitan Enterprises, Inc. application and a denial of 
the H. H. Huntley application would provide a fair, efficient 
and equitable distribution of broadcast facilities among the 
several states and communities? (App. for Rev., pp. 1-2). 


| 

In the Application for Review, H. H. Huntley demonstrated, inter alia, 
that the Review Board’s Decision disregarded existing Commission rules and 
policy in two areas. The Application showed that never before had an appli- 
cant, which was found unable to adjust and maintain its directional antenna as 


proposed, been held to be technically qualified to operate a standard broadcast 


station. (App. for Rev., p. 5). Huntley also showed that the Commission had 
never placed primary decisional significance on the fact that a community was 


a county seat. (App. for Rev., p. 11, et seq.). 


Despite these questions of novel impression and the errors cited by the Ap- 
pellant, the Commission, in its July 25, 1969 Order, denied the Application for 
Review without stating any reason in support of its action. (Order FCC 69-798). 


SUMMARY OF ARGUMENT 


The Decision of the Review Board, which found Cosmopolitan Enterprises, 
Inc. technically qualified, contravenes Section 308(b) of the Communications 
Act of 1934, as amended, 47 U.S.C. 8308(b), 74 Stat. 889, and the Federal 
Communications Commission’s Rules and Regulations. The Board exceeded its 
delegated authority when it failed to disqualify Cosmopolitan, which was found 
unable to adjust and to maintain its directional antenna in the manner proposed 
by that applicant in its application and in the hearing record itself. In effect, 
the Review Board’s Decision is contrary to both statute and precedent by award- 
ing a license to an'applicant which has failed to show its basic qualifications. H. 
H. Huntley has also been deprived of his right to a fair hearing and to the pro- 
cedural due process provided by statute and regulation and guaranteed to him 
by the Fifth Amendment to the Constitution, U. S. Const., Amend. V. Huntley 
was not afforded notice nor the opportunity to be heard when the Review Board 
sua sponte amended Cosmopolitan Enterprises, Inc’s. application by substituting 


new Maximum Expected Operating Values (MEOV). 


The determination of the Review Board in assigning primary decisional sig- 
nificance to the status of Edna, Texas, as a county seat constitutes an arbitrary 
and capricious act in contravention of Section 307(b) of the Communications Act, 
supra, and the established policy of the Federal Communications Commission. 
H. H. Huntley introduced substantial evidence which established that Yoakum, 


Texas, is a superior site for a standard broadcast facility and that its proposal 


will provide a fair, efficient and equitable distribution of broadcast services. 


The failure of the Commission to grant review of its Board’s Decision con- 
stitutes an arbitrary and capricious act in excess of the Commission’s authority 
as defined by statute and precedent. In view of the significant questions of 
policy raised by Huntley’s Application for Review, the Commission’s Order 


denying review was an abuse of discretion. 


ARGUMENT 


I 


THE DECISION OF THE REVIEW BOARD FINDING COSMOPOLITAN 
ENTERPRISES, INC. TECHNICALLY QUALIFIED DEPARTS | FROM 
STATUTORY AND REGULATORY STANDARDS AND DEPRIVES AP- 
PELLANT OF HIS RIGHT TO A FAIR HEARING 


A. Statutory and Regulatory Basis of FCC AM Broadcast Adjudications 
| 


Adjudicatory proceedings before the Federal Communications Commission 
are conducted in accordance with a well established body of statutory and reg- 
ulatory requirements which have as their goal a full and impartial hearing of 
factual issues and the affording of procedural due process of law to all parties. 
In the case of all such adjudicatory proceedings the question of, what consti- 
tutes due process and a full and impartial hearing must be answered by refer- 
ence to the Communications Act of 1934, as amended, 47 U.S.C. $8151, er 
seq., 48 Stat. 1064 (1934), as amended, the Administrative Procedure Act, 5 
U.S.C. 88500, et seq., 81 Stat. 195 (1967), and the Rules and Regulations of 
the Federal Communications Commission, C.F.R., Title 47. | 


This proceeding arose as a result of applications having been filed with 
the Commission by H. H. Huntley and Cosmopolitan Enterprises, Inc. under 
Section 308(a) of the Communications Act of 1934, as amended, 47 U.S.C. 
§308(a), 66 Stat. 714 (1952). That Section authorizes the Commission to 


“ 


grant construction permits . only upon written application therefor 


received by it. . . .” The statutory scheme embodied in Title III of the 


10 


Communications Act of 1934, as amended, 47 U.S.C. 8301, et seg., provides 
for the authorization of broadcast facilities on a demand basis. Unlike some 
agencies dealing with other areas of commerce, the Commission does not, in 
the field of AM broadcast licensing at least, announce in advance what fre- 
quencies and powers may be authorized in specific locations, and then invite 
the filing of applications for such facilities. Rather, under Section 308 of the 
Act, the Commission is empowered only to accept applications from the pub- 
lic and to grant or reject them to the extent they do or do not meet stand- 
ards of the public interest, convenience and necessity. See James O. Howton, 
2 FCC 68 (1935). 


The statutory scheme does, to be sure, place a burden on the Commis- 


sion to make available a nationwide radio system! and to encourage the larger 


and more effective use of radio in the public interest.2 However, it is up to 


the individual applicant to present his specific proposal for such use. The stat- 
ute places the burden of proposing to use radio in the public interest and of 
proving his qualifications to do so squarely on the applicant, and on the ap- 
plicant alone, Great Western Broadcasting Association v. FCC, 68 U.S. App. 
D. C. 119, 94 F.2d 244 (1938). Use of the airwaves by those who have 
failed to show their qualifications is barred, Folkways Broadcasting Company 
v. FCC, 126 U.S. App. D. C. 393, 379 F.2d 447 (1967). 


Section 319(a) of the Act describes the basic areas in which an applicant 
must prove his qualifications. Specifically named are “. . . the citizenship, 
character, and the financial, technical, and other ability of the applicant to 


” 


construct and operate the station. . . .” Section 319(a) also places on the 


applicant the burden of specifically showing, inter alia: 


Ownership and location of the proposed station 
Frequencies desired 
Hours of operation 

1 47 US.C. 9151. 

2 47 US.C. $303(8). 


1] 


Purpose for which station is to be used 
Type of transmitting apparatus 
Power to be employed 


The foregoing requirements as to the showing required of | applicants are 


implemented in the following Sections of the Commission’s Rules and Regula- 


tions: 


Section 1.511 Applications required 

Section 1.514 Content of applications 

Section 1.516 Specification of facilities 

Section 1.531 Formal and informal applications 

Section 1.533 Application forms for authority 
to construct a new station or 
make changes in /an existing 
station | 


Where two or more applications are concurrently on file with the Commis- 
sion and the grant of one may adversely affect the disposition of another, each 
applicant so affected is entitled to a consolidated hearing, Ashbacker Radio Corp., 
v. FCC, 326 U.S. 327 (1945). In this eventuality the hearing requirements of 
Section 5 of the Administrative Procedure Act, 5 U.S.C. 8554, 80 Stat. 384, Sec- 
tion 309(e) of the Communications Act of 1934, as amended, 47 U.S.C. 8309(e), 
66 Stat. 715, and Subpart B, Part I of the Commission’s Rules | and Regulations, 
47 C.F.R. 881.201, et seq., are applicable. The burden of proceeding with the 
introduction of evidence and the burden of proof in such hearings are placed 
on each applicant by Section 309(e) of the Communications Act of 1934, as 
amended, 47 U.S.C. 8307(e), supra. 

In the course of presenting evidence in a hearing the nature of the presenta- 
tion made is governed by the proposal contained in the application, WCAR, Inc., 
5 Pike & Fischer RR 753 (1949). Evidence in substantial variance with the 
terms of the application cannot be received in evidence, Westinghouse Radio Sta- 
tions, Inc., 9 Pike & Fischer RR 323 (1953). As in Westinghouse, the Commis- 
sion has consistently held that where an applicant desires to introduce evidence 
in substantial variance from a term of his application he must frst obtain leave 


12 


to amend the application to cure the variance. See Edina Corp., 24 Pike & 


Fischer 436 (1962). The standards of timeliness and good cause for such 
amendments in hearing are established in Section 1.522(b) of the Commission’s 
Rules and Regulations, 47 C.F.R. 81.522(b). 


B. Irregularities in the Review Board’s Procedures and Decision 


In reviewing an order of an administrative agency, this Court has the re- 
sponsibility of ascertaining whether that agency has acted in accordance with 
existing statutory standards, and the agency’s own rules and regulations. If 
this Court finds that an agency’s order contravenes these established standards, 
then it must reverse the order and remand the proceeding to the agency for 
further proceedings in compliance therewith. Section 10(e) of the Administra- 
tive Procedure Act, 5 U.S.C. 8706, 80 Stat. 393, specifically outlines the fac- 
tors to be considered in judicial review: 


The reviewing court shall... 


(2) hold unlawful and set aside agency action, findings, and 
conclusions found to be 


(A) arbitrary, capricious, an abuse of discretion, or other- 
wise not in accordance with law; 


Utilization of these standards in the instant case will result in a finding that the 
Review Board’s Decision is defective. The Board has not adhered to the require- 
ments described above which govern the conduct of evidentiary hearings before 
the Federal Communications Commission. 


Because it proposed to employ a directional antenna in connection with its 
proposed Edna, Texas, station, Cosmopolitan included in its application and in 
its evidentiary presentation in the hearing a showing as to the Maximum Expected 
Operating Values of the proposed antenna array as required by Section 73.150 
(a)(6), 47 C.F.R. 873.150(a)(6). That Section reads as follows: 
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(6) In the event actual inverse distance field intensities ex- 
pected to be determined in practice (that is, the values de- 
termined from actual measurements, particularly in sharp 
nulls) are different from the calculated values in subpara- 
graphs (2) and (3) of this paragraph, the maximum expected 
operating values (MEOV) as well as the calculated values 
shall be shown on both the full patterns and the enlarged 
sections. 


At the time it designated the Cosmopolitan application for consolidated 
hearing with Mr. Huntley’s proposal, the Commission could not conclude that 
Cosmopolitan had made an adequate showing in its application. as to its ability 
to adjust and maintain its directional antenna as proposed in its application. 


Consequently, it included among the issues to be tried, the following: 


To determine whether the directional antenna systems pro- 
posed by the applicants can be adjusted and maintained as 
proposed.? 


It must be emphasized that the “antenna systems proposed” are those de- 
scribed in the respective applications of Cosmopolitan and Mr. Huntley. It fol- 
lows, therefore, that a showing that Cosmopolitan could adjust |and maintain its 
antenna in compliance with specifications other than those set forth in its appli- 
cation would not meet the burden placed on that applicant under the issue. See 
Westinghouse Radio Stations, Inc., 9 Pike & Fischer RR 323 (1953); WCAR, Inc., 
5 Pike & Fischer RR 753 (1949). 


Examination of the Review Board’s Decision reveals that the Board speci- 
fied, sua sponte, new operating maxima for Cosmopolitan which are in most 
instances far in excess of the MEOV proposed by that applicant. A compari- 
son is outlined here: 


3 The issue also applied to Mr. Huntley’s directional proposal. The Review Board found 
favorably as to Huntley and no appeal from that finding has been filed. | 


' MEOV Specified MEOV Specified 
Azmuth by Applicant (MV/M) Para 15(a) of Decision (MV/M) 


17.0 
16.4 
12.5 
15.7 
20.7 
17.5 
15.0 
20.5 
19.0 


Values have been underscored above to show where the Review Board estab- 
lished new MEOV in excess of those proposed by Cosmopolitan in its applica- 
tion, which were also specified by Cosmopolitan in its evidentiary showing in 
the hearing. Those new MEOV were specified by the Review Board, sua sponte, 
after it had found in Paragraph 7 of its Decision that Cosmopolitan could not 
maintain its directional antenna adjustment within the MEOV which Cosmopoli- 
tan had proposed. 


The Review Board’s Decision which sua sponte amended Cosmopolitan En- 
terprises, Inc’s. application by substituting new Maximum Expected Operating 
Values contravenes the Commission’s Rules, Regulations and policy. After a 
finding that Cosmopolitan’s showing was defective on the maintenance and ad- 
justment issue, the Review Board imposed different MEOV which then allowed 
the Board to hold that Cosmopolitan was qualified. The Review Board’s action 
constitutes prejudicial error because MEOV, which are a major part of an appli- 
cation specifying directional antenna operation, cannot be altered by the Board 
solely on its own initiative. As was shown, supra, page 10, the statutory scheme 
places the entire burden of proposing a radio use on the applicant who is solely 
responsible for proving his technical and other qualifications. 


In its substantial effect, the action of the Review Board in substituting its 
MEOV for those of Cosmopolitan constitutes a waiver of Section 73.150(a)(6) 
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of the Commission’s Rules and Regulations, supra, which places the sole burden 
of proposing MEOV on the applicant. It is axiomatic that the Review Board 
possesses only that power which has been specifically delegated to it by the 
Commission. The authority which has been so delegated to the Review Board 
is set forth in Sections 0.361 and 0.365 of the Commission’s Rules and Regu- 
lations, 47 C.F.R. 880.361, 0.365. Nowhere is the Review Board granted power 
to waive substantive technical rules. In cases where the Commission believes 
that a waiver of a rule might be appropriate, the specific power to grant such 
a waiver is specifically embodied in the Commission’s hearing order. See Or- 
tawa Broadcasting Corp., 1 FCC 2d 1502, 6 Pike & Fischer RR 2d 393 (1965). 
See also, Nebraska Rural Radio Association (KRYN), 1 FCC 2d 1192, 6 Pike 
& Fischer RR 2d 488 (1965), where the Review Board held that absent a spe- 
cific delegation of authority a Hearing Examiner is without power to waive a 
tule. The same principle of delegation of powers applies to acts of the Review 
Board itself. : 


It must be emphasized that the procedure whereby the Review Board has 
substituted new MEOV for those proposed by Cosmopolitan departs from estab- 
lished Commission policy as ennunciated in Edina Corp., 24 Pike & Fischer RR 
436 (1962). There, it is stated that it is the practice of the Commission when issu- 
ing construction permits only to specify the MEOV “proposed! by the applicant.” 
It also is said that where a proof of performance shows that radiation will ex- 
ceed MEOV a license cannot be issued. The reason is that a permittee cannot 
be licensed “. . . for any other radiation pattern than that proposed in its ap- 
plication.” From the context, it is obvious that the “application” referred to 
is the application for a construction permit. | 


The Edina case makes it clear that the MEOV regularly specified in a con- 


struction permit are the MEOV specified by the applicant in its application for 
a construction permit. The procedure followed by the Review Board departs 
from the usual practice established by the Commission. Edina also is important 


because it declares that if the MEOV proposed by the applicant are shown to 
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be excessive in practice, a license cannot issue. Therefore, if the record of evi- 


dentiary hearing shows that the MEOV proposed by the applicant cannot be 
maintained, then a construction permit cannot issue, since it would be illogical 
for the Commission to authorize construction of a facility which could never 


be licensed for operation. 


The principle established by Edina is that a demonstrated inability to main- 
tain the radiation of a directional antenna within MEOV is a fatal defect, whether 
the fact is demonstrated in a license application or after an evidentiary hearing. 
Consequently, the Review Board’s conclusion that Cosmopolitan cannot adjust 
and maintain its antenna as proposed in its application must result in disquali- 


fication. 


It is of particular significance that what the Review Board did, ie., substi- 
tute new MEOV for Cosmopolitan after the hearing had been held and the rec- 
ord closed, could not have been done by Cosmopolitan itself in accordance with 
the Commission’s Rules and case precedents. The Commission decided in Beacon 
Broadcasting Systems, Inc., 21 Pike & Fischer RR 659 (1961), that a change 
in MEOV specifications constitutes a major amendment to an application. In 
this respect, it is of the same gravity as a change in frequency, power, hours of 
operation or station location. See Section 1.571(j) of the Commission’s Rules 
and Regulations, 47 C.F.R. 81.571(j). 


Where engineering amendments are made in hearing, the applicant must 
show compliance with the requirements of good cause and timeliness set forth 
in Section 1.522(b) of the Rules, 47 C.F.R. 81.522(b). That Section provides, 


in pertinent part, as follows: 


(b) ... In the case of requests to amend the engineering 
proposal in standard broadcast applications . . . good cause 
will be considered to have been shown only if, in addition 
to the usual good cause considerations, it is demonstrated 
that (1) the amendment is necessitated by events which the 
applicant could not reasonably have foreseen . . ., (2) the 
amendment could not reasonably have been made prior to 
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designation for hearing; and the amendment does not re- 


quire an enlargement of issues or the addition of new par- 
ties to the proceeding. 


The stark fact which faced the Review Board is that at no time did Cosmo- 
politan avail itself of its right under Section 1.522(b) to seek leave to amend 
its application to specify new MEOV. Furthermore, the amendment would not 
have been allowed had Cosmopolitan proffered it after the record had been 
closed and the Initial Decision issued by the Hearing Examiner, because it 
could not have shown the good cause or due diligence required by the Rule, 
WMGS, Inc., 14 FCC 2d 428, 13 Pike & Fischer RR 2d 1257 (1968); KXYZ 
Television, Inc., 10 FCC 2d 937, 10 Pike & Fischer RR 2d 681 (1967). Thus, 
it can be clearly seen that what the Review Board did was to brush aside an en- 
tire body of positive regulation and case precedent to save Cosmopolitan from 
the position of default under the antenna adjustment and maintenance issue in 


which it had placed itself by its inaction. 


| 

| 
C. The Review Board’s Sua Sponte Action Denies Huntley Proce- 
dural Rights Provided by Statute and the Commission’s Rules 


It has been recognized that a fundamental right of an applicant for a stand- 


ard broadcast station is a full and fair hearing prior to a grant of one of two 
mutually exclusive licenses. In Ashbacker Radio Corp. v. FCC, 326 U.S. 327, 
330 (1945), the Court stated: 


We do not think it is enough to say that the power of the 
Commission to issue a license on a finding of public inter- 
est, convenience, or necessity supports its grant of one of 
two mutually exclusive applications without a hearing of 
the other. | 
| 
The Ashbacker principle is apposite here because Huntley was denied the oppor- 


tunity in a full hearing or otherwise to present objections to the Board’s sua 


sponte amendment of Cosmopolitan’s application. This prejudicial act by the 


Review Board resulted in making an otherwise unqualified applicant the grantee 
| 
| 
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of a standard broadcast permit.. Mr. Justice Frankfurter, in FCC v. Pottsville 
Broadcasting Co., 309 U.S. 134, 144-145 (1940), ennunciated the philosophy 


which must pervade the conduct of an administrative hearing: 


. . . the laws under which these agencies operate prescribe 
the fundamentals of fair play. They required that: inter- 
ested parties be afforded an opportunity for hearing and 
that judgment must express a reasoned conclusion. 


Huntley did not receive a full hearing within the meaning required by United 
States v. Storer Broadcasting Co., 351 U.S. 192, 202 (1956): 


We agree that a “full hearing” . . . means that every party 
should have the right to present his case or defense by 

oral or documentary evidence, to submit rebuttal evidence 

and to conduct such cross-examination as may be required 
for a full and true disclosure of the facts. 


Section 1.522(b) of the Rules, supra, provides that engineering amendments 
in hearing can only be made upon written petition properly served on the par- 
ties. As in the case of all interlocutory petitions by Cosmopolitan, Mr. Huntley 
is given the right to respond under Section 1.294 of the Rules governing opposi- 
tions and replies, 47 C.F.R. 81.294. However, at no time did Mr. Huntley re- 
ceive notice of the Review Board’s intention to amend sua sponte Cosmopolitan’s 


application and to consider antenna specifications not in the hearing record. The 


result is that the Review Board has denied to Mr. Huntley his absolute right to 


state his case both as to the merits of the procedure proposed to be followed 


and on the substance of the question presented before Cosmopolitan was res- 
cued from disqualification. 


It is Mr. Huntley’s firm position that his procedural rights must be observed 
so that the ultimate decision in this matter will be based on facts of record and 
the law and not on some unknown standards developed by the Review Board de- 
hors the record as to which Huntley is denied his right to comment. Any pro- 
cedure whereby the Review Board intervenes unilaterally to substitute extra rec- 


ord data as a basis for its decision, and on its own motion seeks to cure an 
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evidentiary deficiency of one of two mutually exclusive parties to a hearing, 
renders the procedure invalid. If Cosmopolitan must be disqualified for its 
failure to prove its technical qualifications, so be it. It is not the proper 
role of the Commission or its Review Board to remedy the defect by taking 
extraordinary and unprecedented action, and thus tilt the scales of justice in 


an adversary proceeding. 


D. The Review Board’s Action Denies Huntley Procedural Due Proc- 
ess of Law Guaranteed by the Constitution of the United States 


The Review Board’s sua sponte amendment of the MEOV stated in Cosmo- 
politan Enterprises, Inc’s. application was accomplished without affording Hunt- 
ley the right to notice nor the right to offer rebuttal. As such! this unilateral 
action, which resulted in the grant of Cosmopolitan’s application and the denial 
of Huntley’s, violated the procedural safeguards required by the Due Process 
Clause of the Fifth Amendment to the Constitution. If a party is denied the 
right to be heard fully, the proceeding violates due process. In the instant case, 
Huntley was denied this procedural protection by the act of the Review Board 
and, as such, the full constitutional rights of H. H. Huntley were denied. 


It long has been recognized and held that the proceedings of an administra- 
tive tribunal must satisfy the requirements of due process. See Federal Radio 
Commission v. Nelson Bros. Bond & Mortgage Co., 289 U.S. 266 (1933). Though 
it has been said that, “The Fifth Amendment guarantees no particular form of 
procedure . . .” NLRB y. Mackay Radio & Telegraph Co., 304 U.S. 333, 351 
(1938), it also is clear that upon review a court has the mandate of insuring 
that an administrative agency complies with all procedural safeguards. In Tampa 
Times Co. v. FCC, 230 F.2d 224, 227 (1956), this principle was stated: 


“So long as it [FCC] observes all procedural requirements, con- 
siders the issues, reaches reasoned conclusions, and renders rea- 
soned judgments, courts cannot superimpose their opinions 
upon these matters.” [Emphasis added] 
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Huntley’s position is that the Review Board has not observed basic procedural 


requirements. By denying Huntley amy opportunity to rebut the amendment 


to Cosmopolitan’s application and the alteration of its MEOV, the Decision of 
the Review Board is in contravention to the Fifth Amendment and must be 
overturned. See American Broadcasting Co., Inc. v. FCC, 85 U.S. App. D. C. 
343, 348, 179 F.2d 437, 443 (1949). 


Though not referring directly to a proceeding before the Federal Commu- 
nications Commission, the principle stated in Morgan y. United States, 304 U.S. 
1, 18 (1938), is applicable: 


Those who are brought into contest with the Government 
in a quasi-judicial proceeding aimed at the control of their 
activities are entitled to be fairly advised of what the Gov- 
ernment proposes and to be heard upon its proposals be- 
for it issues its final command. 


These two elements of being apprised of the Review Board’s act and the 
opportunity to be heard have been denied to Huntley. Morgan requires that 
the Review Board give Huntley notice of the proposed amendment and the 
right to present rebuttal evidence. This was not done. 


In accordance: with the principle ennunciated in Morgan, it is the pervasive 
requirement that due process requires a full and complete hearing on all issues 
before an administrative agency may render a decision. In L. B. Wilson, Inc. 

v. FCC, 83 U.S. App. D. C. 176, 185, 170 F.2d 793 (1948), this court said: 


An essential element of due process is an opportunity to 
be heard before the reaching of a judgment. ... The 
Commission is not, strictly, a court, but it has quasi- 
judicial powers and its proceedings must satisfy ‘the 
pertinent demands of due process.” 


The essence of the appellant’s objection is that the decision of the Review 
Board is defective constitutionally because a full hearing on all the issues was 
not accorded to Huntley. Support for this position is found in W/JR, The 
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Goodwill Station v. FCC, 174 F.2d 226 (1948), rev’d on other grounds, 337 
U.S. 265 (1949), which it was stated: | 


“The word ‘hearing’ contemplates an opportunity to be 
heard. That is not merely the privilege to be present 
when the matter is being considered, but the right to 
present one’s contention, and to support the same by 
proof and argument.” 


Of course, Mr. Huntley was not even present when the Review Board, act- 
ing on exceptions to an initial decision, decided to cure Cosmopolitan’s disquali- 
| 


fication. 


Thus, measured against the Constitutional standard of due process of law, 


it is obvious that the Review Board’s action, in addition to violating specific 
statutory and regulatory provisions, denied to Mr. Huntley the full hearing 
guaranteed to him under the Fifth Amendment to the Constitution of the 
United States. For that reason alone the Board’s Decision cannot stand. 


THE DETERMINATION OF THE REVIEW BOARD IN ASSIGNING 
PRIMARY DECISIONAL SIGNIFICANCE TO THE STATUS OF EDNA, 
TEXAS AS A COUNTY SEAT CONSTITUTES AN ARBITRARY AND 
CAPRICIOUS ACT IN CONTRAVENTION OF SECTION 307(b) OF THE 
COMMUNICATIONS ACT AND THE ESTABLISHED POLICY OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


A further major prejudicial error in the Review Board’s Discussion was the 


finding by the Review Board that Cosmopolitan’s application warranted a prefer- 
ence under Section 307(b) of the Communications Act of 1934, as amended, 47 
U.S.C. §307(b), 49 Stat 1475. In reaching that conclusion the Review Board 


erred in placing undue evidentiary weight on the status of Edna, Texas, as a 


county seat and too little evidentiary weight to the superiority of Yoakum, 


Texas, in population and in other matters of decisional importance. 


Section 307(b) of the Act outlines the criteria to be followed by the Com- 


mission in allocating broadcast facilities: 


(b) In considering applications for license, and modification 
and renewals thereof, when and insofar as there is demand 
for the same, the Commission shall make such distributions 
of licenses, frequencies, hours of operation, and of power 
among the several states and communities is to provide a 
fair, efficient and equitable distribution of radio source to 
each of the same. 


Examination of the Commission’s policy in carrying out its mandate under this 
section reveals that the Review Board improperly awarded a 307(b) preference 


to Cosmopolitan. 


The Board chose to prefer Edna, Cosmopolitan’s community, over Yoakum, 
the city to be served by Huntley, on two related grounds. The first is the 
comparative growth patterns of the counties in which each community is lo- 
cated. Ignoring Yoakum’s 14.4% population superiority (5,761 persons as com- 


pared to 5,038 persons) and its eminence as an industrial and commercial center, 
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the Review Board concluded that the growth in population of the county in 
which Edna is situated and the decline in population in the two counties in 
which Yoakum is located mean that Edna has the greater need for a transmis- 
sion service. The Board cited Radio Haddonfield, Inc., 37 FCC 168, 3 Pike & 
Fischer RR 2d 25 (1964) and Five Cities Broadcasting Co., Inc, 35 FCC 501, 
504, 1 Pike & Fischer RR 2d 279, 283 (1963). These cases have been mis- 
applied by the Board. | 


The basic test of the relative need of communities for a transmission serv- 
ice is their population and the number of standard broadcast facilities in each 
of the communities, Kent-Ravenna Broadcasting Co., 22 Pike & Fischer RR 611 
(1962). On the basis of this standard, Yoakum, with the greater population has 
the greater need for a transmission service. Neither Yoakum nor Edna now has 
any such facility. | 


Under Kent-Ravenna it is not permissible, in most cases, to look beyond 
the communities involved, for example, to counties or regions, in assessing the 
need for a transmission source. Absent unusual circumstances, the comparison 
of communities usually stops at the city limits. In Five Cities Broadcasting 
Co., supra, and earlier in Pioneer States Broadcasters, Inc., 34 FCC 625, 25 
Pike & Fischer RR 221 (1963), the Review Board held that where there is 
a substantial difference in the number of reception sources available to the 
communities being compared (Pioneer States) or where one community is 
“overshadowed” by a nearby metropolis (Five Cities), the relative importance 
of each community to the area which the proposed stations will serve is also 
a factor to be considered. ‘“‘Overshadowing” was also the principal basis for 


a similar Review Board holding in Radio Haddonfield, Inc., supra. 


s eas : 
In the instant case, those special circumstances which warrant a departure 


from the Commission’s policy statement on Kent-Ravenna are not present. 

Yoakum and Edna receive the identical number of reception services. Hence, 

there is no Pioneer States situation. Additionally, neither Yoakum nor Edna 

are “overshadowed” by a nearby metropolis. Five Cities and Radio Haddonfield 
| 
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clearly are distinguishable. Thus, the Review Board departed from the test 
prescribed by the Commission and extended its own holdings in more recent 
cases to a set of facts entirely different from those on which the exceptions 
from the general rule were based. The Review Board’s major new approach 
to Section 307(b) comparisons applied an innovative policy not sanctioned by 


the Commission.4 


The Review Board also acted erroneously when it assigned primary deci- 
sional significance to Edna’s status as a county seat. This also is without prece- 
dent in prior Commission decisions. Section 307(b) preferences have been 
granted to communities which happen to be county seats, but in each one of 
those cases the fact that preferred community was a county seat was just one 
fact which was included with others of greater decisional significance. C.f. 
Radio Haddonfield, Inc.; Border Broadcasters, Inc., 13 Pike & Fischer RR 463 
(1956); Southern Indiana Broadcasters, Inc., 24 FCC 521, 15 Pike & Fischer 
RR 349 (1958). 


It is well known that a community often becomes a county seat as the 
result of historical accident. Often there is little correlation between the size 
and needs of a community and the fact that it is a county seat. To cite a 
nearby example, it:cannot be reasonably maintained that Rockville, Maryland, 
the County Seat of Montgomery County (population: 26,090 persons) would 
have a need for a first local transmission service superior to that of Silver 
Spring, the largest community in the County and the third largest city in Mary- 
land (population: 66,348 persons), for a similar first service. 


Nevertheless, in the instant case the Review Board did indeed exalt the 
need of Edna over that of Yoakum principally because of the former’s status 
as a county seat. It did so with no evidence in the record designed to show 
any direct relationship between that status and the need of Edna for a first 


local transmission service. Any such relationship as may exist was apparently 


4 See Argument, infra, page 26 re lack of Review Board authority to establish new policy. 
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presumed to exist on an a priori basis. Such a presumption does not meet the 
requirements of Sections 7 and 10(e) of the Administrative Procedure Act, 5 
U.S.C. $8556, 706, 80 Stat. 386, 393, that decisions in adjudicatory proceed- 
ings must be based on facts of record and supported by substantial evidence. 


For all of these reasons the Review Board’s conclusion under the Section 


307(b) issue must be reversed. 


iil 


THE FAILURE OF THE COMMISSION TO GRANT REVIEW OF THE 
REVIEW BOARD’S DECISION WAS ARBITRARY AND CAPRICIOUS 
AND AN ABUSE OF DISCRETION 


The Decision of the Review Board was taken under authority delegated 
to that staff body by the Commission in Section 0.365 of the Rules, 47 
C.F.R. 80.365, to review initial decisions of hearing examiners. The Review 
Board was created and its jurisdiction delegated to it following the enactment 
of Public Law 87-192, 75 Stat. 420 (1961), which, inter alia, amended Sec- 


tion 5 of the Communications Act, 47 U.S.C. 8155, to authorize appropriately 
qualified staff members to review routine actions by lower authorities. The 


legislative history of P.L. 87-192 and the Commission’s subsequent interpreta- 


tions of the nature of the authority conferred therein indicate with consisten- 
cy that the legislative purpose was to permit the Commission to delegate to 
an inferior body the routine review functions which hitherto had placed an 
inordinate burden on the Commission’s time and energies. The Congressional 
intent is clear, however, that the Commission could not delegate to its staff 


its policy making functions. 


Support for the proposition that the Commission has neither delegated 
to the Review Board the authority to waive Rules or Regulations nor the 
right to make policy can be found in the report of the Senate Hearings on 
the Bill for Reorganization of the Federal Communications Commission 
(Hearings before the Communications Subcommittee of the Committee on 
Commerce, U.S. Senate, 87th Congress, Ist Session (1961). Newton N. 
Minow, then Chairman of the Commission and principal proponent of the 
proposed legislation, told the Subcommittee: 

“We are not going to delegate the development of policy 


on major legal doctrines to an employee board. . .” 
(Hearings, supra, p. 5) 
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It also is clear, that Commission specifically did not delegate its policy mak- 


ing function because it has a mandatory responsibility to review any decision 

which deviates from policy. 

“If the Commission concludes that the case, although: in- 
volving routine principles, does raise a series of questions 
of factual error on some significant findings or a departure 
from established law or policy, review is of course called 
for.” (Hearings, supra, p. 70, Mr. Minow) 


In its Report and Order of May 13, 1964, 2 Pike & Fischer RR 2d 
1571 (1964), modifying its original delegation of functions to the Review 
Board, the Commission stated: 

The objective is that all cases involving novel or important 
issues of law or policy be reviewed by the Commission, 
and that all other cases be reviewed by the Board. [2 
Pike & Fischer RR 2d 1571, 1572-1573.] 


Furthermore, the Commission stated that if the regular procedures established 


by the delegation rules fail to bring such cases directly before the Commis- 


sion for decision 


“. . . the parties may obtain full Commission review ‘by call- 
ing the major issues involved to the Commission’s attention 
in an application for review of the Board’s decision.” [2 
Pike & Fischer RR 2d 1571, 1573] 


As has been shown previously in this brief, the Review Board’s Decision 
is invested with a number of procedural and substantive errors. Some of 
those infirmities involve matters of first impression in which the Review Board 
is, in fact, making new policy; a function clearly not delegated to it. In other 
instances the Board’s action raises the most serious questions of violation of 
statutory and regulatory authority. All of these questions were’ directly and 
timely presented to the Commission by Mr. Huntley in his Application For 


Review. 
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In the circumstances the failure of the Commission to grant review was 
arbitrary and capricious. In those instances where review was not mandatory, 
the Commission’s refusal to consider the matters raised by Mr. Huntley in his 
Application For Review was an abuse of discretion. Under both headings, the 
action of the Commission denying review is reversible error under Section 10(e) 
of the Administrative Procedure Act, 5 U.S.C. 706, 80 Stat. 393. 


In his Application for Review, Mr. Huntley drew the Commission’s atten- 


tion to the following assignments of error: 


Substantive Issues 


a. Having found that Cosmopolitan had failed to meet its burden under 
the antenna adjustment and maintenance issue, the Board erred in failing to dis- 
qualify that applicant. As shown supra, pages 13-16, the specification of 
MEOV is an absolute requirement of the Rules. MEOV are a matter of major 
importance and are treated in the Rules as akin to the frequency, power, loca- 
tion and hours of operation of a station. The Commission had never previously 
granted an application where an applicant had been unable to show that his sta- 
tion could operate within his proposed MEOV on a day to day basis. Thus, 
the Review Board’s action was a departure from precedent, and constituted an 


act in violation of a substantive rule, Section 73.150(a)(6). Review of that ac- 


tion by the full Commission was mandatory. 


b. The Review Board preferred Cosmopolitan over Huntley under the Sec- 
tion 307(b) issue on the grounds that Edna, Texas, is a county seat and be- 
cause of the population growth of the county in which Edna is located. As 
to the status of Edna as a county seat it has been shown, supra, pages 22-25, 
that the Commission had never awarded primary decisional significance to such 
status. Thus the Review Board was establishing new policy in excess of its 
delegation. As to area service, it has been shown, supra, page 23, that the 
Commission’s basic policy statement in Kent-Ravenna Broadcasting Co., 22 Pike 
& Fischer RR 611 (1962), does not permit any decisional weight to be given 
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to such considerations. Here, the Review Board acted in conflict with the es- 
tablished policies of the Commission. Again, full Commission review was 


mandatory. 


| 
Procedural Considerations 


a. The procedure whereby the Review Board, with a closed record before 
it in an adversary proceeding, promulgated sua sponte new MEOV for Cosmo- 
politan was such a flagrant departure from the norms of just and orderly pro- 
cedures as to make Commission review mandatory. Such action was clearly 
in excess of delegated authority, since the Commission has not and cannot 


authorize action in violation of statutory and regulatory requirements. 


b. Review by the full Commission was also mandatory with regard to the 
manner in which the Review Board acted as to Cosmopolitan’s MEOV. The 
denial of Huntley’s Constitutional, statutory and regulatory rights to prior no- 


tice and full hearing as to that action should not have been permitted to stand. 


In the ultimate analysis, the sole power to grant or deny applications in 
the public interest, convenience and necessity has been vested by the Congress 
in the Commission. While the Commission is authorized in Section 5(d) of the 
Communications Act, supra, to delegate certain routine review functions to its 
staff, it is prohibited by law from delegating ultimate responsibility for such 
review, Federal Radio Commission v. Nelson Brothers Bond and Mortgage Co., 
289 U.S. 266, 285-286 (1933). See Krug v. Lincoln National Life Insurance 
Co., 245 F.2d 848 (Sth Cir. 1957). See also Section 8, Administrative Pro- 
cedure Act, 5 U.S.C. § 557, 80 Stat. 387. : 

In light of the numerous errors of substance and procedure contained in 
the Review Board’s Decision and the several novel policy questions on which 
the Board ruled, it was incumbent upon the Commission to teview that Deci- 


sion en banc. Its failure to do so was, at worst, a direct violation of its statu- 


tory mandate and, at least, an egregious abuse of discretion. 
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CONCLUSION 


This appeal brings before this Court a Decision by an intermediate review- 
ing body which has been shown to violate the procedural and substantive pro- 


visions of numerous statutes and administrative regulations. An applicant who 


has diligently prosecuted his proposal has been the victim of a remarkable de- 


parture from established procedures and has been denied his Constitutional and 
statutory right to a full and fair hearing on all of the issues. He has seen the 
Commission’s Review Board arbitrarily sweep aside positive statutory and regula- 
tory requirements in order to grant the application of his competition who had 
failed to prove its basic technical qualifications. In addition, this appeal pre- 
sents this Court with a clear case of failure by the Commission itself to exer- 
cise its statutory obligation to review the acts of its subordinates with regard 

to the application of legal principles and the formulation of novel policies. 


Since Cosmopolitan Enterprises, Inc. has thus failed on the record to 

prove its technical qualifications, in the face of an absolute technical issue, its 
application must be' denied. Under Section 307(a) and 309(a) of the Communi- 
cations Act of 1934, as amended, 47 C.F.R. 8 307(a), 309(a) 48 Stat. 1083, 
74 Stat. 889, the Commission may grant applications only upon a positive find- 
ing that such grant; will serve the public interest, convenience and necessity. 
This cannot be done as far as Cosmpolitan is concerned. Consequently, this 
Court, acting pursuant to Section 402(h) of the Act, 47 U.S.C. § 402(h), 66 
Stat. 718, must remand this case to the Commission with an order that the 
Review Board’s Decision of December 17, 1968, be set aside, and that an order 
be entered granting Mr. Huntley’s application and denying that of Cosmopolitan 


Enterprises, Inc. 


Respectfully submitted, 
Of Counsel: 


HALEY, BADER & POTTS WILLIAM J. POTTS, JR. 
1730 M Street, N. W. WILLIAM A. MOGEL 


Washington, D.C. 20036 Attorneys for Appellant, 


H. H. Huntley 
November 14, 1969 


APPENDIX A 


The Administrative Procedure Act. 


Sec. 5: (b) Persons entitled to notice of an agency hearing shall be timely 
informed of— 


(1) the time, place, and nature of the hearing; 


(2) the legal authority and jurisdiction under whith the hear- 
ing is to be held; and | 


(3) the matters of fact and law asserted. 


When private persons are the moving parties, other parties to the pro- 
ceeding shall give prompt notice of issues controverted in fact or law; 
and in other instances agencies may by rule require responsive pleading. 
In fixing the time and place for hearings, due regard shall be had for 
the convenience and necessity of the parties or their representatives. 


(c) The agency shall give all interested parties opportunity for— 


(1) the submission and consideration of facts, arguments, offers 
of settlement, or proposals of adjustment when time, the nature of 
the proceeding, and the public interest permit; and 


(2) to the extent that the parties are unable so to determine a 
controversy by consent, hearing and decision on notice and in ac- 
cordance with sections 556 and 557 of this title. 


(d) The employee who presides at the reception of evidence pursu- 
ant to section 556 of this title shall make the recommended decision 
or initial decision required by section 557 of this title, unless he be- 
comes unavailable to the agency. Except to the extent; irequired for 
the disposition of ex parte matters as authorized by law, such an em- 
ployee may not— 


(1) consult a person or party on a fact in issue, uiless on notice 
and opportunity for all parties to participate; or 


(2) be responsible to or subject to the supervision: or direction of 
an employee or agent engaged in the performance of investigative or 
prosecuting functions for an agency. | 


An employee or agent engaged in the performance of investigative or 
prosecuting functions for an agency in a case may not, in that or a 
factually related case, participate or advise in the decision, recommended 
decision, or agency review pursuant to section 557 of this title, except 
as witness or counsel in public proceedings. This subsection does not 
apply— 
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(A) in determining applications for initial licenses; 


(B) to proceedings involving the validity or application of rates, 
facilities, or practices of public utilities or carriers; or 


(C) to the agency or a member or members of the body com- 
prising the agency. 


(e) The agency, with like effect as in the case of other orders, and 
in its sound discretion, may issue a declaratory order to terminate a 
controversy or remove uncertainty. 


(5 U.S.C. 8554, 80 Stat. 384) 


The Administrative Procedure Act. 


Sec. 7: (c) Subject to published rules of the agency and within its powers, 
“employees presiding at hearings may— 


(1) administer oaths and affirmations; 
(2) issue subpenas authorized by law; 
(3) rule on offers of proof and receive relevant evidence; 


(4) take depositions or have depositions taken when the ends 
of justice would be served; 


(5) regulate the course of the hearing; 


(6) hold conferences for the settlement or simplication of the 
issues by consent of the parties; 


(7) dispose of procedural requests or similar matters; 


(8) make or recommend decisions in accordance with section 
557 of this title; and 


(9) take other action authorized by agency rule consistent with 
this subchapter. 


(d) Except as otherwise provided by statute, the proponent of a 
tule or order has the burden of proof. Any oral or documentary evi- 
dence may ‘be received, but the agency as a matter of policy shall pro- 
vide for the exclusion of irrelevant, immaterial, or unduly repetitious 
evidence. A sanction may not be imposed or rule or order issued ex- 
cept on consideration of the whole record: or those parts thereof cited 
by a party and supported by and in accordance with the reliable, pro- 
bative, and substantial evidence. A party is entitled to present his case 
or defense by oral or documentary evidence, to submit rebuttal evidence, 
and to conduct such cross-examination as may be required for a full and 
true disclosure of the facts. In rule making or determining claims for 
money or benefits or applications for initial licenses an agency may, when 
a party will not be prejudiced thereby, adopt procedures for the submis- 
sion of all or part of the evidence in written form.” 


(S U.S.C. 8556(c)(d), 80 Stat. 386) 


Sec. 8: (c) Before a recommended, initial, or tentative decision, or a deci- 
sion on agency review of the decision of subordinate employees, the 
parties are entitled to a reasonable opportunity to submit for the con- 
sideration of the employees participating in the decisions— 

(1) proposed findings and conclusions; or 
(2) exceptions to the decisions or recommended decisions of sub- 
ordinate employees or to tentative agency decisions; and 


(3) supporting reasons for the exceptions or proposed findings or 
conclusions. 


The record shall show the ruling on each finding, conclusion, or ex- 
ception presented. All decisions, including initial, recommended, and 
tentative decisions, are a part of the record and shall include a state- 
ment of— 


(A) findings and conclusions, and the reasons or basis therefor, 
on all the material issues of fact, law, or discretion presented on 
the record; and 


(B) the appropriate rule, order, sanction, relief, or denial thereof. 

(5 U.S.C. 8557(c), 80 Stat. 387) 

Sec. 10: To the extent necessary to decision and when presented, the re- 
viewing court shall decide all relevant questions of law, interpret con- 
stitutional and statutory provisions, and determine the meaning or 
applicability of the terms of an agency action. The a aera court 
shall— 


(1) compel agency action unlawfully withheld or unreasonably 
delayed; and 


(2) hold unlawful and set aside agency action, findings, and con- 
clusions found to be— | 


(A) arbitrary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; 


(B) contrary to constitutional right, power, privilege, or 
immunity; 


(C) in excess of statutory jurisdiction, authority, or limitations, 
or short of statutory right; 

(D) without observance of procedure required by law; 

(E) unsupported by substantial evidence in a case subject to 


sections 556 and 557 of this title or otherwise reviewed on the 
record of an agency hearing provided by statute; or 


A-4 


(F) unwarranted by the facts to the extent that the facts 
are subject to trial de novo by the reviewing court. 


In making the foregoing determinations, the court shall review the whole 
record or those parts of it cited by a party, and due account shall be 
taken of the rule of prejudicial error. 


(5 U.S.C. 8706, 80 Stat. 393) 
The Communications Act of 1934, as amended.: 


(d) (1) When necessary to the proper functioning of the Commis- 
sion and the prompt and orderly conduct of its business, the Com- 
mission may, by published rule or by order, delegate any of its func- 
tions (except functions granted to the Commission by this paragraph 
and by paragraphs (4), (5), and (6) of this subsection) to a panel of 
commissioners, an individual commissioner, an employee board, or an 
individual employee, including functions with respect to hearing, de- 
termining, ordering, certifying, reporting, or otherwise acting as to 
any work, business, or matter; except that in delegating review func- 
tions to employees in cases of adjudication (as defined in the Ad- 
ministrative Procedure Act), the delegation in any such case may be 
made only to an employee board consisting of three or more em- 
ployees referred to in paragraph (8) of this subsection: Any such 
tule or order may be adopted, amended, or rescinded only by a 
vote of a majority of the members of the Commission then hold- 
ing office. Nothing in this paragraph shall authorize the Commis- 
sion to provide for the conduct, by any person or persons other 
than persons referred to in clauses (2) and (3) of section 1006(a) 
of Title 5, of any hearing to which such section 1006(a) applies. 


(47 U.S.C. 8115(a)(1), 75 Stat. 420) 


Sec. 303: Except as otherwise provided in this chapter, the Commission 
from time to time, as public convenience, interest, or necessity 
requires, shall— 


(f) .Make such regulations not inconsistent with law as it may 
deem necessary to prevent interference between stations and to 
carry out the provisions of this chapter: Provided, however, That 
changes in the frequencies, authorized power, or in the times of op- 
eration of any station, shall not be made without the consent of the 
station licensee unless, after a public hearing, the Commission shall 
determine that such changes will promote public convenience or in- 
terest or will serve public necessity, or the provisions of this chapter 
will be more fully complied with; 


(47 U.S.C. 303(f), 76 Stat. 150) 


Sec. 307: 


(47 U.S.C. 307(a)(b), 76 Stat. 58) 


Sec. 308: 


(a) The Commission, if public convenience, interest, or necessity 
will be served thereby, subject to the limitations of this chapter, 
shall grant to any applicant therefor a station license provided for 
by this chapter. 


(b) In considering applications for licenses, and; modifications 
and renewals thereof, when and insofar as there is demand for the 
same, the Commission shall make such distribution of licenses, fre- 
quencies, hours of operation, and of power among the several States 
and communities as to provide a fair, efficient, and equitable dis- 
tribution of radio service to each of the same. 


| 

(b) All applications for station licenses, or modifications or re- 
newals thereof, shall set forth such facts as the Commission by 
regulation may prescribe as to the citizenship, character, and finan- 
cial, technical, and other qualifications of the applicant to operate 
the station; the ownership and location of the proposed station and 
of the stations, if any, with which it is proposed to communicate; the 
frequencies and the power desired to be used; the hours of the day 
or other periods of time during which it is proposed to operate the 
station; the purposes for which the station is to be used; and such 
other information as it may require. The Commission, at any time 
after the filing of such original application and during the term of 
any such license, may require from an applicant or licensee further 
written statements of fact to enable it to determine whether such 
original application should be granted or denied or such license re- 
voked. Such application and/or such statement of; fact shall be 


signed by the applicant and/or licensee. 


(47 U.S.C. 308(b), 76 Stat. 63) 


Sec. 309: 


(e) If, in the case of any application to which ‘subsection (a) 
of this section applies, a substantial and material question of fact 
is presented or the Commission for any reason is unable to make 
the finding specified in such subsection, it shall formally designate 
the application for hearing on the ground or reasons then obtain- 
ing and shall forthwith notify the applicant and all other known 
parties in interest of such action and the grounds and reasons there- 
for, specifying with particularity the matters and things in issue 
but not including issues or requirements phrased generally. When 
the Commission has so designated an application for hearing the 
parties in interest, if any, who are not notified by: the Commission 
of such action may acquire the status of a party to the proceeding 
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thereon by filing a petition for intervention showing the basis for 
their interest at any time not less than ten days prior to the date 
of hearing. Any hearing subsequently held upon such application 
shall be a full hearing in which the applicant and all other parties 
in interest shall be permitted to participate. The burden of pro- 
ceeding with the introduction of evidence and the burden of proof 
shall be upon the applicant, except that with respect to any issue 
presented by a petition to deny or a petition to enlarge the issues, 
such burdens shall be as determined by the Commission. 


(47 U.S.C. §309%(e), 74 Stat 889) 


Sec. 319: 


(a) No license shall be issued under the authority of this chapter 
for the operation of any station the construction of which is begun 
or is continued after this chapter takes effect, unless a permit for 
its construction has been granted by the Commission. The applica- 
tion for a construction permit shall set forth such facts as the Com- 
mission by regulation may prescribe as to the citizenship, character, 
and the financial, technical, and other ability of the applicant to 
constrict and operate the station, the ownership and location of 
the proposed station and of the station or stations with which it 
is proposed to communicate, the frequencies desired to be used, the 
hours of the day or other periods of time during which it is proposed 
to operate the station, the purpose for which the station is to be 
used, the type of transmitting apparatus to be used, the power to 
be used, the date upon which the station is expected to be com- 
pleted and in operation, and such other information as the Com- 
mission may require. Such application shall be signed by the ap- 
plicant. 


(47 U.S.C. §319(a), 76 Stat. 64) 


The Federal Communications Commission 
Rules and Regulations 


Sec. 0.361: (a) The Review Board is a permanent body with continu- 


ing functions. The main function of the Board is to review mat- 
ters referred to it by the Commission in hearing proceedings. 

The Board also takes original action on certain interlocutory mat- 
ters which arise during the course of hearing proceedings. The 
hearing matters referred to the Board on a regular basis are listed 
in 80.365. Other hearing matters may be referred to the Board 
for review on a case by case basis, either at the time of designa- 
tion for hearing or upon consideration of exceptions. The Com- 
mission may, from time to time, assign the Board additional duties 
not inconsistent with these functions. 
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(b) Any matter referred to the Board on a regular basis or 
otherwise may, on its own motion or upon its consideration of 
the motion of any party, be certified by the Board to the Com- 
mission, with a request that the matter be acted upon by the Com- 
mission, if in the Board’s judgment the matters at issue are of such 
a nature as to warrant Commission review of any decision which 
the Board might otherwise have made. If a majority of the mem- 
bers of the Commission then holding office: vote to grant the 
Board’s request, the matter shall be acted upon by the Commis- 
sion. 


(c) Whenever the Commission determines that a matter pend- 
ing before the Board involves a novel or important issue of law 
or policy, it may, on its own motion, by the vote of a majority 
of the members then holding office, direct that any matter before 
the Board be certified to the Commission for decision. How- 
ever, no petition requesting the Commission to take such action 
will be entertained. 


(47 C.F.R. 80.361) 


Sec. 1.115: (2) The application for review shall specify with particular- 


ity, from among the following, the factor(s) which warrant Com- 
mission consideration of the questions presented: 


(i) The action taken pursuant to delegated authority is in con- 
flict with statute, regulation, case precedent, or established Com- 
mission policy. | 

(47 C.F.R. 81.115(b)(2) ) 


Sec. 1.522(b): (b) Requests to amend an application after it has been 
designated for hearing will be considered only upon written 
petition properly served upon the parties of record in accord- 
ance with $1.47 and, where applicable, compliance with the 
provisions of 81.525, and will be granted only for good cause 
shown. In the case of requests to amend the engineering pro- 
posal in standard broadcast applications (other than to make 
changes with respect to the type of equipment specified), good 
cause will be xonsidered to have been shown only if, in addition 
to the usual good cause considerations, it is demonstrated that (1) 
the amendment is necessitated by events which the applicant could 
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not reasonably have foreseen (e.g., notification of a new foreign 
station or loss of transmitter site by condemnation); (2) the amend- 
ment could not reasonably have been made prior to designation for 
hearing; and (3) the amendment does not require an enlargment of 
issues or the addition of new parties to the proceeding. 


(47 C.F.R. §1.522(b) ) 


Sec. 73.150(a)(2); (6): (a) The following engineering data shall be sub- 
mitted with the application for authority to install 


(2) Calculated horizontal (ground) plane field in- 
tensity patterns for each mode of operation plotted 
to the largest scale possible on standard letter-size 
polar coordinate paper (main engraving approximately 
7” x 10”) using only scale divisions and subdivisions 
having values of 1, 2, 2.5, or 5 times 10" and 
showing: 

(i) Inverse field intensity at 1 mile and effective 
field intensity (RMS). 


(ii) Direction true north shall be shown at zero 
azimuth. 


(iii) Direction and distance to each existing sta- 
tion with which interference may be involved. (All 
directions shall be determined by accurate calculation 
or from Lambert Conformal Conic Projection 


(6) In the event actual inverse distance field in- 
tensities expected to be determined in practice (that 
is, the values determined from actual measurements, 
particularly in sharp nulls) are different from the 
calculated values in subparagraphs (2) and (3) of this 
paragraph, the maximum expected operating values 
(MEOV) as well as the calculated values shall be 
shown on both the full patterns and the enlarged 
sections. 


(47 C.F.R. 873.150(a)(2), (6) ) 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,421 


H. H. HUNTLEY, 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


COSMOPOLITAN ENTERPRISES, INC., 
Intervenor. 


ON APPEAL FROM DECISIONS OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 
| 


QUESTIONS PRESENTED* 


1. Whether the Review Board in finding Cosmopolitan 


technically qualified acted within the bounds of adminstrative 


fairness, 
2. Whether the record supports the Board's conclusion 
that a grant of the Cosmopolitan application would better achieve 


the objectives of Section 307(b) of the Act. 


* This case has not previously been before this Court. | 


COUNTERSTATEMENT OF THE CASE 

Appellant, H. H. Nuntley, appeals from a decision of the 
Review Board of the Federal Communications Commission, 15 F.C.C. 
2d 650, which granted intervenor Cosmopolitan Enterprises, Inc., 

a permit to construct and operate a first local standard broad- 

east (AM) station at Edna, Texas, and denied Huntley's mutually 

exclusive application for Yoakum, Texas. On July 23, 1969, the 

Commission denied review (A.129 ) of the Review Board's deci- 
Y/ 

sion. 

The two applicants, Huntley and Cosmopolitan, sought a 
construction permit for a new broadeast station to operate daytime 
only with a directional antenna on the frequency 1130 kilohertz 
with 10 kilowatts of power at Yoakum and Edna, Texas, respec- 
ee a These mutually exclusive applications were designated 
for hearing on April 11, 1966 to determine principally whether 
the applicants’ directional antenna systems could be adjusted and 
maintained so as) not to cause interference to the co-channel opera- 


3/ 
tion of station KWKH, Shreveport, Louisiana, to determine the 


1/ Under Section 5(d) (3) of the Communications Act of 1934, as 
amended, 47 U.S.C. 155(d) (3), in the absence of review by the 
Commission, a decision of the Review Board has the same force and 
effect as a decision of the Commission. 

2/ Edna and Yoakum are located in southeastern Texas, approximately 
35 miles apart. 

3/ KWKH intervened in the proceeding before the Commission but did 
not seek review of the Board's decision, nor is it a party herein. 
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areas and populations to be served and the availability of other 
services, and, finally, in light of section 307(b) of the 


Communications Act of 1934, 47 U.S.C. 307(b), to determine which 


proposal would better provide a fair, efficient, and equitable 
u/ 
| 


distribution of radio services. 
After an extensive hearing, the examiner's findings, as 


modified and supplemented by the Board, were adopted (A. 100 ). 


However, the Review Board did not accept the examiner’s conclusions 


looking toward the denial of both applications. Rather it concluded 


that both applicants’ directional antenna systems could be adjusted 
and maintained so as not to cause interference to the operation of 


station KWKH, and that the proposal of Cosmopolitan would better 
P) | 
achieve the objectives of section 307(b) (A.100 va4 


It is undisputed that the mathematically developed or 


theoretical radiation patterns proposed by each of the applicants 


47 Section 307(b) states: 


In considering applications for licenses, 
and modifications and renewals thereof, when 
and insofar as there is demand for the same, 
the Commission shall make such distribution 
of licenses, frequencies, hours of operation, 
and of power among the several States and 
communities as to provide a fair, efficient, 
and equitable distribution of radio service 
to each of the same. 
S/ The examiner had found neither applicant was technically quali- 
fied since, in his view, each had failed to carry the burden of 
proof that its directional antenna system could be maintained 
as proposed (A. 97). “This is not to say,” he added, however, 
"that the opposite is true” (A. 97). In its Proposed Conclusions, 
at page 40, the Commission's Broadcast Bureau took the contrary 
position that both Cosmopolitan and Huntley could effectuate their 
proposals. 


meee 
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will not cause objectionable interference to KWKH. The only 
question here is whether expected deviations from the calculated 
theoretical radiation pattern caused by such factors as terrain, 
weather conditions, reradiation or reflection from objects external 
to the array, can be sufficiently controlled so as to avoid inter- 
ference with KWKH. 

As part of their evidentiary showing, each of the appli- 
cants submitted evaluations based on his engineer's judgment as 
to maximum expected operating values (MEOVs) in the direction 
critical to protection of KWKI[ from interference. In effect, the 
MEOVs represent. the engineer's judgment, based upon his experience, 
of the level of radiation that will not be exceeded over the 
theoretical radiation pattern in the day-to-day operation of the 
station. See section seme e Ay Further Notice of Pro- 


posed Rule Making, 34 FLR. 18942 (1969). Otherwise stated, the 


6/ As a class I-B station, KWKH is entitled to protection from 
objectionable interference to its 0.1 mv/m contour from stations 
operating on the same channel. See section 73.37, 47 CFR 73.37. 
/ Section 73.150(a) (6), 47 CFR 73.150(a) (6), states: 


In the event actual inverse distance field 
intensities expected to be determined in practice 
(that; is, the values determined from actual 
measurements, particularly in sharp nulls) are 
different from the calculated values in sub- 
paragraphs (2) and (3) of this paragraph, the 
maximum expected operating values (MEOV) as well 
as the calculated values shall be shown on both 
the full patterns and the enlarged sections. 


8/ This rule making proceeding is addressed to the question of 
whether more standard methods for calculating radiation variance 
from the theoretical can be established. 


Se 
purpose of MEOVs is to allow some safety factor in pattern design by 
providing for variables not contemplated in the mathematical 
expressions for the array. : 
Cosmopolitan's showing indicated that its MEOVs were 
substantially under the level that would cause objectionable inter- 
ference to KWKH, and that there was a considerable additional 
tolerance available even after numerous assumed teehee There 
is no dispute on appeal about this evidence. There was a question, 
however, as to whether Cosmopolitan’s phase monitoring system was 
sufficiently accurate to maintain the radiation values proposed by 
Cosmopolitan in the eritical areas (A. 100-103). Nonetheless, as the 
Review Board observed, “the fact that Cosmopolitan has such a 
large leeway before radiation in excess of its MEOVS would cause 
interference to KWKH presents a unique situation which, viewed in 
light of the Bureau's comments and the existence of monitoring 
equipment having the necessary accuracy, persuades us that 
Cosmopolitan's inability to show that it can maintain the operation 
within its MEOVs should not, in the circumstances of this case, be 
held disqualifying” (A.102). The Board then conditioned its grant to 


Cosmopolitan upon the installation of a monitoring system which will 


™be adequate to demonstrate that the array is maintained during 


| 
day-to-day operation within the maximum expected operating values” 


= 
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indicated in the Board's authorization (A. 103). 

In addressing itself to the 307(b) aspects of the proceeding, 
the Board noted that consideration of the two proposed communities 
raises a “close and difficult’ question. It found, however, 
that there were "sufficient differences" to permit a meaningful 
307(b) choice (A. 105). While the Board observed that neither 
Cosmopolitan's community of Edna, Texas, nor Huntley's community 
of Yoakum, Texas, has an AM, FM or TV station, and that they are 
of approximately the same size, "the political and governmental 
importance of Edna surpasses that of Yoakum" (A. 105). The Board 
pointed out that this takes on added weight when considered in light 
of the growth rate of the two communities. The statistics indicated, 
the Board found, that Edna, the seat of a county without a broad- 
cast station, was a growing community while Yoakum, located partially 
in a county with a broadcast facilty, was neither a governmental 
seat nor did it appear to be growing at the same pace as Edna 
(A. 105). Based on the foregoing, the Board concluded that Edna 
nas a greater need than Yoakum for a first standard broadcast 
station (A. 105). 


Appellant sought but was denied Commission review of the 


’Board’s decision. This appeal followed. 


9/ The Board also resolved favorably to Huntley the issues looking 
toward the protection of KWKH (A. 100-102). 


ARGUMENT 
I. THE REVIEW BOARD DID NOT ABUSE ITS DISCRETION 
IN_CONCLUDING THAT COSMOPOLITAN'S PROPOSAL 
WOULD PROVIDE ADEQUATE PROTECTION TO KWKH, 
The principal issue in this case involves a highly tech- 


nical area in which the Commission is entitled to great discretion. 


See Interstate Broadcasting Company v. F.C.C., 105 U.S./App. D.C. 
| 


224, 265 F.2d 598 (1959). Appellant Huntley's prime assertion 
(Br. pp. 9-21) is that’ the Review Board abused this diseretion in 
the procedure it used to find intervenor Cosmopolitan technically 
qualified. Huntley's argument is premised on his theory that the 
question of whether Cosmopolitan can adjust and maintain its pro=- 
posed directional antenna system is separate and apart from the 
question of whether its proposal will provide adequate protection 
to KWKH., He also contends that in deciding the issue concerning 
the stability of Cosmopolitan*s proposed array, the Communications 
Act and the Commission’s rules required the Board to consider 
nothing other than the data submitted by Cosmopolitan in its 
application. According to Huntley, the Board's specification 
sua sponte of new operating maxima for Cosmopolitan amounted to 


| 
an improper amendment of Cosmopolitan's application. Finally, 


Huntley argues that the Board's specification of this allegedly 
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new data, without prior notice that it intended to proceed in this 


manner, denied him his right of rebuttal and violated his pro~ 


eedural right to a full and fair hearing. We will show below that 


each of these contentions lacks merit. 


A. Huntley's Premise That The Designated Issue 
With Regard To Maintenance Of Cosmopolitan'’s 
Antenna System Is An Isolated Issue Separate 


From The Question Of Whether Adequate 
Protection Will Be Afforded To KWKH Is 


Incorrect. 

As the Commission made clear in its order of designation, 
the significance of Issue 2 in this proceeding, seeking a determina- 
tion of whether the applicants can adjust and maintain their pro- 
posed directional antenna systems, lies in terms of issue 3, seeking 
a determination "in light of the evidence adduced” under issue 2, 
of whether adequate protection can be afforded to station KWKH. 

t stated (A. 72 ): 


To each of the numerous amendments to the 
application tendered by H. H. Huntley, KWKH has 
objected on the same grounds of their objections 
to the Cosmopolitan proposal, namely that the 
proposed 0.005 mv/m contours would fall relatively 
close ito the KWKH normally protected 0.1 mv/m 
contour on the basis of the proposed MEOV's; 
that each applicant proposes to suppress the 
proposed 10 kilowatts of power to critically 
low values in the general direction of KWKH 
(Cosmopolitan and Huntley propose MEOV's as 
low as 8.9 and 10.3 mv/m, respectively, for 
lOkw of power); that minor variations in the 


operating parameters of cach proposal would 
e@ause the proposed MEOV's to be exceeded. 

Since studies of these proposals indicate that 
protection to KWKH is critical and in view of) 
the degree of signal suppression proposed, the 
Commission feels that a substantial question 
exists as to whether the applicants will be 
able to adjust and maintain the antenna systems 
as proposed, and whether adequate protection | 
will be afforded KWKII. 


Thus, it is clear that the question here is not, as Hunt Ley con= 
tends, only whether Cosmopolitan will be able to adjust and main- 


tain its proposed directional antenna system, but whether it can 
| 


do so in a manner which will afford protection to KWKH. | The 


latter is the gravamen of this case. 


B. The Review Poard Was Not Restricted In 


Resolving Related Issues 2 And 3 To A 
Consideration Of Cosmopolitan’s Application. 


As we pointed out in our Counterstatement, the Commission's 


MEOV rule, Section 73.150(a) (6), requires that an applicant submit, 


when pertinent, an evaluation based on the judgment of its engineer 
as to how he thinks the station's radiation pattern will vary in 
actual operation from the theoretical, mathematically computed 
radiation pattern or array proposed by the applicant, Cosmopolitan's 
application did contain the required MEOVs upon the basis of which 
the Review Board found that Cosmopolitan would not cause interference 


TO) 
to KWKH. However, the Board found that in certain critical areas 
(those where the proposed directional pattern was pulled in to 
protect KWKH), Cosmopolitan's MEOVs would be technically difficult 
to maintain employing the monitoring equipment it proposed. The 
Board pointed ‘out, however, that this case presented a unique 
situation since there is a large leeway before radiation in excess 
of Cosmopolitan's MEOVs will cause any interference to KWKH. The 
Board found that while Cosmopolitan's MEOVs would be slightly 
higher than the applicant's estimates, the evidence (Cosmopolitan 
Exhibit E, pg. 19, A.148) established that the proposal would 
not result in interference to KWKH. Accordingly, it granted 


Cosmopolitan's application conditioned upon the installation of a 
LO/ 
monitoring system having the necessary accuracy to insure 


LO/ The evidence of record establishes that monitoring equipment 
of the necessary accuracy is available (Initial Decision, para. 39, 
A\.90 ). Both Cosmopolitan and Huntley propose to use the same 
make and type'of phase monitor (Nems Clarke type 112), having a 
resolution capability of one-half of a degree (0.5°) in phase and 
one-half of one percent (0.5%) in current magnitude. The addition 
of a suitable digital voltmeter, as proposed by Huntley, inereases 
the resolution of the monitor to one-tenth of a degree (0.1°) in 
phase and one-tenth of one percent (0.1% in current magnitude. 

The requirement that a properly designed phase monitor shall be 
installed has been specified as a condition of grant in other 
Commission authorizations. E.g., WHOO Radio, Inc. (WHOO), 4 F.C.C. 
2d 437 (1966); Radio Nevada, 15 F.C.C. 2d 324 (1968). Depending 
upon the availability of the data on which the condition is based, 
such conditions may appear in a designation order, in an [Initial 
Decision, or, as here, in a Decision. 
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continued protection to KWKH. 


We stress that based on Cosmopolitan's proposed MEOVs, 
no interference will result to KWKH. Nor will interference result 


under the MEOVs as specified by the Board. Essentially, this 


distinguishes this proceeding from Edina Corporation, 24 Pike and 


Fischer, R.R. 436 (1962), and Beacon Broadcasting systems, Inec., 
21 Pike and Fischer, R.R. 659 (1961), relied upon by appellant 


(Br. pp. 15-16), for in those cases the required alteration of the 


MEOVs would have caused interference. 


Appellant complains that the Board's action constituted 
an amendment of Cosmopolitan's application. Contrary to appellant's 
assertion (Br. 17-78), the Review Board is not rigidly confined to 


grant an application as submitted. This argument was rejected 


twenty years ago in Plains Radio Broadcasting Co. v. EACSCs 85 U.S. 
App. D.C. 48, 50, 175 F.2d 359, 361 (1949), when this Court stated 


ll/ [Jt is pointed out that after Cosmopolitan's statin has been 
Constructed and before it is licensed, Cosmopolitan will be required 
to show that it will be able to operate in accordance with the 
terms of its construction permit. It must submit a study showing 
that it can maintain the MEOVs specified in its radiation pattern, 
Thus, KWKH, the station concerning which the Commission formulated 
its interference issue, continues to be protected in that it has 
every right at the time Cosmopolitan makes its submission to 
challenge the conclusions set forth therein. The burden is then. 
squarely on Cosmopolitan to show that its field strength ean be 
maintained within the specified MEOVs of radiation. If' ‘it cannot, 
it will not be licensed. (See A. 106-107). 


— Oe 
that as long as the grant is “within the ambit of the issues 
and the evidence,” the Commission can grant facilities which 


ave “reasonably related” to those requested. See also WREC v. 


Federal Radio Commission, 62 App. D.C. 312, 67 F.2d 578(1933) ; 


Woodmen of the World Life Ins. Soc. v. F.C.C., 70 App. D.C. 196, 
105 F.2d 75 (1939). This is particularly true in the instant case 
where the Board used its expertise in resolving a highly technical 
engineering question. See NBC v. F,C.C., 124 U.S. App. D.c. 116, 
128, 362 F.2d 946, 958 (1966); Triangle Publications, Ine. v. 
F.C,C., 110 U.S. App. D.C. 214, 216-17, 291 F.2d 342, 344-45 (1961). 
But the short answer to appellant's argument is that 

the Board's action did not result in a change in Cosmopolitan's 
proposal. KWKH remains adequately protected. Neither Cosmopolitan'’s 
parameters nor its coverage have been changed. See Circle L. Inc., 
9 Pike & Fischer, R.R. 2d 854 (1967), and South Central Broadcasting 
Corp., 16 F.C.C. 561, 566-567 (1952). 

C. Appellant's Procedural Rights Have Not 

Been Violated. 

Huntley complains that the Board's action, effectively 

amending Cosmopolitan’s application, resulted in a derogation of 


his procedural rights. While we submit that the Board did not 


substantially change Cosmopolitan's proposal, this entire question 


becomes important, in the context of Huntley’s argument, only if 


the changes made resulted in some demonstrable prejudice to his 
application. Cf. Selma ‘Television, Inc., 7 F.C.C. 24 995 (1967); 


Rice Capital Broadcasting Co., 7 F.C.C. 2d 899 (1967). |For, with 


regard to amendments of applications, this Court has held that the 
Commission is not "a prisoner of its own rule," and may allow 
amendments at any stage in the proceeding if necessary to the 


making of an adequate record. Wyszatycki v. F.C.C., 105 U.S. App. 
12/ 
D.C. 399, 267 F.2d 676 (1959). In point of fact nowhere in 


his brief does Hmtley contest the validity of the data adopted by 


the Board or its conclusion that Cosmopolitan will adequately 
protect KWKH. And, as indicated above, netehery’ cempoT a -anss design 


parameters nor its coverage has been changed. See Circle L, Inc., 
| 


12/ALthoughitis not significant to the resolution of this ease, 

we submit that Huntley's “waiver argument" (Br. p. 15) is based on 
an incorrect understanding of the law. The Commission's, and 
therefore the Review Board's, power to waive a Commission rule is 
broad and would clearly cover the situation posed by appellant. 

er U7 CFR 0.361, 0.365, 1.291(a) (2) and 0.161, and Unijted States 

Storer Broadcasting Co., 351 U.S. 192 (1956). 

13/ The correctness of the Board's resolution of the interference 
issue would appear to be pointed up by KWKH'’s decision mot to seek 
Commission review of the Board's action and its decision not to 
participate in this appeal. 
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9 Pike & Fischer, R.R. 2d $54 (1967), and South Central Broad- 


easting Corp., 16 F.C.C. 561, 566-567 (1952). 


Thus, not only is it evident that Cosmopolitan'’s proposal 


as granted is'in no significant respect different from its applica- 


tion, but the’ procedures Followed here did not, as Huntley claims, 
prejudice his procedural rights in failing to provide him with an 
opportunity for rebuttal. Cosmopolitan's Exhibit E, at page 19 
(A. 148 ), setsforth the allowable fields which Cosmopolitan can 
attain without causing interference to ae Huntley had 
every opportunity to eross-examine on this matter (see Tr. 32-99) 
and to urge the adoption of his assessment of what the evidence 
demonstrated. Significantly he does not argue, even now, that 
Cosmopolitan's Exhibit E is in error. In addition, the question 
of a safety margin above the MEOVs was discussed by Cosmopolitan 
in its exeeptions and supporting brief filed with the Review 
Board, to which Huntley made reply. Similarly, as discussed above, 
the specification that monitoring equipment of a stated accuracy 
Tu/ For the Court's convenience, Appendix A has been prepared 
which sets forth the azimuths critical to the protection of KWKH, 
the outside limits of radiation that Cosmopolitan can transmit 
without causing interference to KWKH, and the maxima radiation 


values which the Review Board has held Cosmopolitan may not exceed. 
This Appendix! also shows the source, in the record, of this data. 
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be utilized by Cosmopolitan was based on record evidence of its 


availability. 


In this context, what petitioner has asserted is a 


| 
sterile claim at best, showing no basis for sctting aside the 


15/ 


order on revicw. In language that would appear to be pertinent 


here, the Supreme Court stated in Market Street Ry. v. Railroad 


Commission, 324 U.S. 548 at 561-562: ! 
| 

No contention is made here that the information 
was erroneous or was misunderstood by the Commission, 
and no contention is made that the Company could have 
disproved it or explained away its effect for the 
purpose for which the Commission used it. ... 
It does not appear that the Company was in any way 
prejudiced thereby, and it makes no showing that, 
ifa rehearing were held to introduce its own 
reports, it would gain much by cross-examination, 
rebuttal, or impeachment of its own auditors or 
the reports they had filed. Due process, of course, 
requires that commissions proceed upon matters in 
evidence and that parties have opportunity to 
subject evidenee to the test of cross-examination 
and rebuttal, But due process deals with matters 
of substance and is not to be trivialized by 
formal objections that have no substantial bearing 


on the ultimate rights of parties. 


i5/ If Huntley believed that the Board had improperly relied on 
a@ material fact not of record, he should have pursued his 
statutory opportunity to show the contrary. See Administrative 
Procedure and Judicial Review Act,Section 556(e), 5 U. S.C. $56 (e). 
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II. THE RECORD SUPPORTS TIE BOARD'S CONCLUSION 
‘THAT A GRANT OF THE COSMOPOLITAN APPLICATION 
| WOULD BETTER ACHIEVE TIE OBJECTIVES OF 


SECTION 307(b) OF THE ACT, 
Appellant argues (Br. pp. 22-25) that the Review Board 


improperly assessed its findings when it awarded a 307(b) pref- 


erence to Edna! rather than Yoakum, First, Huntley claims the 

Board erred in considering the importance of the communities to 
their surrounding areas; he appears to argue that the Board should 
have confined its assessment to a comparison of Yoakum's population 
w.ith that of Edna and a determination of the number of broadcast 
facilities in each community. Second, Huntley argues that the 
Board's reliance on Edna*s status as-a county seat is without 
precedent. 

Essentially, appellant has misstated not only the Board's 
holding but the facts upon which the Board based its holding. The 
Review Board pointed out that Edna is a county seat of a county 
without any broadcast stations, that Yoakum is not a county seat 
and, moreover, that one of the two counties in which it is located 
already has a radio outlet. Based upon these facts, the Board 
coneluded that! Edna*s political and governmental importance is 


more substantial than that of Yoakum, As the Board observed, 


Sy 


although Yoakum (pop. 5761) is somewhat larger than Edna (pop. 5038), 
| 


Edna is growing at a faster pace than Yoakum, Edna’s population 
has inereased 30% from 1950 to 1960, while Yoakum's has inereased 
only 10% in the same period (A. 105). Additionally, the Board 
found that Jackson County of which Edna is the county seat has shown 
a 10% growth in population in the past ten years, while the popula- 
tion of DeWitt and Lavaca Counties in which Yoakum is located 
decreased about 9% during the same period. As the Board concluded, 
"Although it is service to existing population with which the 
Commission must be primarily concerned, these statistics cannot be 
disregarded since they tend to substantiate our appraisal of the 
relative importance of the two communities in the areas they will 
serve. Cf. Holmes Broadcasting, Ine., 10 FCC 2d 781, 1 R.R. 2d 
930 (1967) ." | 

Further, as appellant concedes (Br. p. 23), none are 
instances when the Board has considered the relative importance of 
a community to its surrounding area in making a 307(b) determination. 
Although the Board's decision here would appear to be well within 
the standards of Kent-Ravenna Broadcasting Co., 22 Pike & Fischer, R.R. 
605, 611 (1961), where the Commission said that it was "primarily" 
interested when selecting a community for a broadcast facility in 


the number of broadcast outlets already in the community and its 
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population, its conclusions also appear appropriate in light of 
Radio Haddenfield, Inc., 37 F.C.C. 168 (1964), and Five Cities 
Broadcasting Co:, 35 F.C.C. 501 (1963). In these cases, the Board 
held that the importance of communities to their surrounding areas 
may be substantial and of decisive significance. Additionally, in 
Five Cities Broadcasting Co., 35 F.C.C. at 504, the Board held 
that the relative significance of a community includes its govern- 
mental attributes. 

In light of the foregoing, it appears clear that the 
record supports the Board's award of a 307(b) preference to 
Cosmopolitan. As the Board stated, the facts of this case "raise 
a close and difficult 307(b) question" but there were “sufficient 
differences between the two proposals to permit a meaningful 307 (b) 
choice.” (A. 105 ) 

CONCLUSTON 

In the final section of his brief (pp. 26-30), appellant 
contends that the Commission's failure to grant review of the 
Board's action in this proceeding was arbitrary, capricious, and 


an abuse of diseretion because, in his view, the Board had exceeded 


’ Sts delegated authority and had established new policy with regard 


to both Cosmopolitan*s technical qualifications and its 307(b) 
determination. By denying its petition for review, the Commission 


clearly signified that it disagreed. 
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As we have shown above in Parts JI and II, however, 
appellant's basic premises are erroneous. Looking at the pro= 
eeeding as a whole, rather than considering each issue in a vacuum, 
as appellant would have it, and based upon the evidence of record 
presented at a full hearing, the Board properly concluded that 
both Cosmopolitan and Huntley were technically qualified and 
would provide adequate protection to station KWKH. The potentially 
disqualifying issues having been resolved favorably to both 
applicants, the Board then proceeded to consider which commnity 
had the greater need for a first broadeast service. Based upon 
growth figures and upon Edna's political and governmental importance 
as its county's seat, the Board determined that a grant to Edna would 
better achieve the objectives of Section 307(b) of the Act. This 
determination is entirely consistent with precedent and demonstrates 
a reasonable balancing and weighing of the various differences 


between the two proposals, In light of the above, the Conmission 


properly determined that there was no question warranting its 


review. 
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For the foregoing reasons, the Commission's orders should 


be affirmed. 
Respectfully submitted, 


HENRY GELLER, 
General Counsel, 


JOHN H, CONLIN, 
Associate General Counsel, 


LENORE G. EHRIG, 
EDWARD J. KUHLMANN, 
Counsel. 


Federal Communications Commission 
Washington, D. C. 20554 


December 19, 1969. 


APPENDIX_A 


The Review Board provided the following inverse distance 


fields on the indicated critical azimuths to protect KWKH: 


Values Contained 
Azimuths In Grant Which Are 
Critical Allowable Not To Be Exceeded 


To_KWKH Field L By Cosmopolitan 2 
2007 17.0 mv/m 


20. *16,4 mv/m 
mv/m 
mv/m 


mv/m 


mv/m 
mv/m 
mv/m 


mv/m 


1 the allowable fields are the outside limit of radiation that 
Cosmopolitan could transmit without causing interference to KWKH. 
They are xound in Exhibit E, p. 19 (A. 148 ). | 


2 This column represents values which Cosmopolitan must, maintain 
to protect KWKH. Those values with an asterisk represent the 
maximum operational values based on radiation variations of 1% 
and 1” center tower parameters found in Exhibit E, p. 19. All 
the other values in the colum represent MEOVs submitted in 
Cosmopolitan’s application which is reproduced in Exhibit E-2 
(A. 164). 
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BRIEF FOR INTERVENOR 


QUESTIONS PRESENTED 


1, Whether the Review Board properly found Cosmopolitan to be tech- 


nically qualified. ! 

2. Whether the Review Board acted reasonably in determining that grant 
of Cosmopolitan’s application would better achieve the objectives of Section 
307(b) of the Act. | 


COUNTERSTATEMENT OF THE CASE 


This is an appeal by H. H. Huntley from a Decision of the Review Board 
of the Federal Communications Commission, 15 FCC 2d 650, released December 
17, 1968, granting Cosmopolitan Enterprises, Inc.’s application for an AM con- 
struction permit at Edna, Texas and denying Huntley’s mutually exclusive ap- 
plication for Yoakum; Texas. On July 23, 1969, the Commission unanimously 
denied review (A. 129) of the Review Board’s Decision. 


This proceeding dates back to 1964 when Cosmopolitan and Huntley each 
applied for an AM authorization on 1130 khz in southeastern Texas. The 
licensee of co-channel Station KWKH, Shreveport, Louisiana, opposed both 
proposals on the ground of potential interference to its existing operation. The 
Commission thereupon set this matter for hearing, among other things, on 
engineering issues, questioning whether each applicant could adjust and main- 
tain its proposed antenna system so as to hold KWKH harmless from inter- 
ference. In the Commission’s words (A. 73): 


“Since studies of these proposals [the applications of Cosmo- 
politan and 'Huntley] indicate that protection to KWKH is 
critical . . .,:the Commission feels that a substantial question 
exists as to whether the applicants will be able to adjust and 
maintain the antenna systems as proposed, and whether ade- 
quate protection will be afforded KWKH.” 


Huntley did not challenge the proposition that the purpose of inquiry 
into the stability of the arrays was to insulate KWKH from interference. That 
is, at no time prior to the Review Board’s adverse Decision did Huntley con- 
tend below, as it does here, that the array stability issue had any vitality apart 
from assuring that KWKH is shielded from interference. 


KWKH, which had sought specification of the array maintenance issue, 
also recognized that the issue had meaning only in the context of protecting 


the Station from interference from either proposal. Thus, in February 1969, 


in KWKH’s Comments Re “Application For Review”, it observed (par. 2): 


3 


“After Cosmopolitan’s station is built it will be up to that 
party to do whatever is necessary to make sure there is 
no interference to KWKH. It is our view that, from a- 
financial standpoint Cosmopolitan is to be preferred over 
Huntley as the prevailing applicant. This is so because 


Cosmopolitan is better able to undertake the risk in- ! 
volved in building the Station and then taking corrective 


action to protect KWKH... ” | 


Aside from expressing its self-interested view that the stability issue was 
designed to protect its operation — which best could be vouchsafed by a grant 
to Cosmopolitan — KWKH voiced no preference between the applicants. The 
Review Board for its part did not favor either applicant on technical grounds. 
It merely concluded, in the exercise of its judgment, that neither applicant 
would cause interference to KWKH. | 


The Board, however, distinguished between the applicants on the basis of 
Section 307(b) of the Communications Act of 1934. Although the Board con- 
cluded that a selection on this ground could not lightly be made, it found 
“sufficient difference between the two proposals to permit a meaningful 307(b) 
choice”. In keeping with precedent, it accorded decisional significance to the 
consideration that Edna “is the county seat of a county without any broad- 
cast stations” — AM, FM or TV — while Yoakum is a secondary! city in DeWitt 
County (one of the two counties in which it is located); and there is a radio 
station in Cuero,! the county seat. The Review Board further noted that Edna 
is growing at an appreciably more rapid rate than Yoakum; and Jackson County, 
of which Edna is the county seat, is increasing in population, while each of 


Yoakum’s counties is suffering population loss.? 


! Cuero, the largest city, as well as the governmental center of DeWitt County, lies six- 
teen (16) miles southwest of Yoakum. Yoakum is 35 miles from Edna (H.H.H. Ex. 1, Fig. 0-4). 


2 Cf. From 1962-1966, Edna’s school population increased while Yoakum’s decreased. 
(Edna Ex. 1, par. 3; Tr. 172-177, 190) 
Edna Yoakum 


1962-1963 1769 1451 
1963-1964 1886 1436 
1965-1966 2058 1439 


The Board concluded that Edna had the greater need for a local transmis- 
sion facility. It therefore awarded the permit to Cosmopolitan in preference 
to Huntley. (A. 99-110). 


Huntley then sought Commission review of the Review Board Decision. 
Without dissent, the Commission upheld the Decision — by denying review 
(A. 129). 


ARGUMENT 


I. THE REVIEW, BOARD PROPERLY CONCLUDED THAT INTER- 
VENOR’S OPERATION WOULD NOT CAUSE INTERFERENCE 
TO KWKH 


The gravamen of Huntley’s argument on appeal is that the Decision below 
deprived him of a fair hearing. As the Commission concisely observed in its Brief 
(p. 7), Huntiey’s argument 


“is premised on his theory that the question of whether Cosmo- 
politan can adjust and maintain its proposed directional an- 
tenna system is separate and apart from the question of 
whether its proposal will provide adequate protection to 
KWKH.” 


The Commission decisively disposed of this contention in its Brief. Since re- 
petition is idle, Cosmopolitan relies upon the Commission’s legal presentation 
on this score. In addition, Cosmopolitan calls the Court’s attention to the 
following recital establishing that Huntley’s contention about a fair hearing 
constitutes argumentative afterthought and is not reflective of his position dur- 
ing the hearing and prior to the Review Board’s Decision. Indeed, as Cosmo- 
politan emphasized in its Counterstatement, until the adverse Decision was re- 
leased, Huntley never questioned: (i) that the ultimate technical question was 


. certitude on the subject of protection to Station KWKH” (Huntley 
Petition For Extraordinary Relief, dated September 22, 1967 (par 5)), and 


(ii) that the antenna maintenance issue was telescoped into that bedrock issue. 


| 
Huntley adhered to that position to the end. Accordingly, at oral argument 


before the Review Board he maintained that the controlling consideration in 
cases involving an array stability issue was not MEOV excess, a mere indicator 
of possible interference, but the substance of interference. (Tr. 521). Thus, 
when, under questioning, Huntley was compelled to concede with respect to his 
proposal (Tr. 529) — 


2 degrees if we vary 1 percent in .6 of a degree, MEOV 
Sah be exceeded by 2.6” 


— he rejoinded that no interference to KWKH would result (Tr. 529-530). 


In short, until the Review Board preferred Cosmopolitan to Huntley on 
307(b) grounds, the latter accepted that the array stability and KWKH inter- 
ference issues were symbiotic. He cannot now properly complain of Review 
Board concurrence. | 

Likewise, Huntley cannot properly complain of the Review Board’s speci- 
fication of new MEOVs for Cosmopolitan incident to finding it technically 
qualified. Not only has Huntley failed to show injury therefrom but, at an 
earlier stage in this proceeding Huntley disclaimed the decisional significance 
of MEOVs. Thus, immediately prior to the commencement of the hearing be- 
low but after the applicants had exchanged technical exhibits, Huntley amended 
his MEOVs upon a showing that such revision had no impact upon the question 
of interference to KWKH. (HHH Application Exhibit E-1B, Page 1 amended, 
dated June 23, 1966. Order, FCC 66 M-979, released July 15, 1960). 


The Review Board accordingly acted properly and even-handedly in finding 
Cosmopolitan technically qualified. It applied the same standards to both Cosmo- 


politan and Huntley in finding each applicant qualified engineering-wise, and 


3 Subsequently, Appellant admitted that his proposal conceivably might arate Le., ace 
tually interfere with KWKH under certain conditions, although Appellant eaecnced that 
the interference would be suppressed (Tr. 561-562). 


this parity of treatment worked no injury on Huntley — other than exposing 


his application to competitive evaluation with Cosmopolitan’s proposal. 


Il. THE REVIEW BOARD REASONABLY DETERMINED THAT GRANT 
OF INTERVENOR’S PROPOSAL WOULD BETTER ACHIEVE THE 
OBJECTIVES OF SECTION 307(b) OF THE ACT 


It is axiomatic that an expert agency such as the Commission enjoys broad 
discretion in construing and applying its statutory mandate. United States v. 
Storer Broadcasting Co., 351 U.S. 192, 203 (1956). Courts traditionally do 
not interfere with agency conclusions provided that they have reasonable sup- 
port in the record. Here the Review Board’s Decision not only has reasonable 
record support but it also is right. The award to Cosmopolitan animates basic 
purposes of Section 307(b). 


The Commission’s Brief points up the correctness of the Review Board’s 
Decision. It was a carefully reasoned determination which accorded appro- 
priate recognition to the principle that, in allocating broadcast facilities, govern- 
ment needs should be accorded due weight. For this reason, the Commission 
regularly has awarded a 307(b) preference to county seats and like govern- 
mental centers. Thus both precedent and public policy support a preference 
to Edna, a growing county seat of a growing county without any local trans- 
mission facility. Holmes Broadcasting, Inc., 10 FCC 2d 781 (1967); Radio 
Haddonfield, Inc., 37 FCC 168 (1964). 


CONCLUSION 


In view of the correctness of the Review Board’s Decision, the Com- 
mission properly declined to review the Decision and thus upheld it. For the 


reasons set forth herein and in the Commission’s Brief, this Court likewise 


should uphold the actions below. 


Respectfully submitted, 


JEROME S. BOROS 
FLY, SHUEBRUK, BLUME 
& GAGUINE | 


30 Rockefeller Plaza 
New York, N. Y. 10020 : 
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SUMMARY OF ARGUMENT 


The Commission’s and Cosmopolitan’s briefs are not responsive to the ar- 

gument made by H. H. Huntley. What is involved here is not “|. . a highly 
| 

technical area in which the Commission is entitled to great discretion” (B. p. 7) 


or the assertion of “‘a sterile claim, at best.” (B. p. 15). The gravamen of 
Huntley’s appeal, that he was denied due process of law, focuses on a viable 
and meritorious issue which this Court is eminently qualified to hear. The 
scope of the review requested is for this Court to determine whether the Com- 
mission has abused its authority, violated procedural safeguards and denied 
Huntley due process when its Review Board, on its own motion, amended Cos- 
mopolitan’s application and thereupon found it qualified to be a licensee. 


It is Huntley’s contention that this denied him due process since, inter 
alia, he did not have the opportunity to be heard. The effect of the Review 
Board’s action is not de minimus but proved to be of decisional significance 
in finding Cosmopolitan qualified to be a licensee. But for the Board’s sua 
sponte amendment, Cosmopolitan could not have been found technically quali- 
fied, because it had been shown that Cosmopolitan could not adjust and main- 
tain its directional antenna system as it proposed. 


The Commission and Cosmopolitan have attempted to limit the scope of 
this review by arguing that the antenna adjustment and maintenance issue is 
fused with the KWKH interference issue. They contend that since the new 
operating maximum specified for Cosmopolitan by the Review Board did not 


cause objectionable interference to KWKH, then Huntley’s rights are not prej- 


udiced. They further argue that this Court must give the Commission wide 
discretion because this proceeding involves an area which is within the techni- 
cal province of the Commission’s administrative expertise. These contentions 
lack merit. 


ARGUMENT 


I. THE REVIEW BOARD ACTED CONTRARY TO STATUTE AND REGU- 
LATION WHEN IT FOUND COSMOPOLITAN QUALIFIED TO BE A 
LICENSEE. 


For the Commission and Cosmopolitan to argue that the effect of the 
Review Board’s amendment is of no significance, because the amended 


Maximum Expected Operating Values (MEOV) assigned to Cosmopolitan also 
afforded protection to KWKH, fails to rebut Huntley’s showing that under 
the Commission’s Rules and Regulations Cosmopolitan was ‘not qualified to 
be a licensee. It is circular reasoning which argues that, since the amended 
MEOV assigned by the Review Board do not cause objectionable interference 
to KWKH, Cosmopolitan is, therefore, qualified to be a licensee. Those 


MEOV are ex parte determinations not contemplated by the issues in the 


hearing. 


Section 73.150(a)(6), 47 C.F.R. Section 73.150(a)(6) of the Commission’s 
Rules and Regulations requires that an applicant has the sole burden of pro- 
posing MEOV. Where a proof of performance indicates that the radiation 
will exceed MEOV, a license cannot be issued. This principle clearly was 
stated in Edina Corp., 24 Pike & Fischer RR 436 (1962). The Commission’s 
attempt (B. p. 11) to distinguish this case is ineffectual. In Edina, the interfer- 
ence question was an allegation which the Review Board rejected. The Board 
specifically said (p. 437): 


“KRLD does not claim that Edina’s operation, if author- 
ized as proposed, will cause interference to KRLD.” 


Accordingly, the Edina principle remains apposite here. The demonstrated 

failure of Cosmopolitan to prove that it can maintain the Tadiation of a 
directional antenna within MEOV which it proposed is a fatal defect which 
renders Cosmopolitan technically unqualified to be a licensee. 


In his brief, Huntley showed that the Commission’s Rules and Regula- 
tions and decisional precedents had been contravened when the Review Board 
substituted new MEOV for Cosmopolitan after the hearing had been held and 


the record closed. The Commission’s response is that the “. 


Board is not rigidly confined to grant an application as submitted.” (B. 


. . Review 


p. 11). For support of this proposition, the Commission cites Plains Radio 

Broadcasting Co. v. F.C.C., 85 U.S. App. D.C. 48, 175 F.2d 359 (1949). This 

case is pertinent here but not for the reason enunciated by the Commission. 
| 


In Plains, this Court was confronted, inter alia, with an allegation that: 


“The Commission granted intervenor a permit for a station 
with 5 kw power, whereas that application was for a 1 kw 
station only and all intervenor’s evidence related to the less 
powerful operation and none to the greater.” 


Though this Court agreed with that contention, it decided that the Commis- 


sion had remedied this defeat by awarding 


“.. . the permit to Lubbock, but upon the condition that the 
permittee file an application for ‘modification of permit’ spec- 
ifying 5 kw daytime power.” 


From this it can be seen that Plains clearly does not stand for the proposition 
that a license grant can be based on evidence obtained from outside the appli- 
cation or hearing process. 


A careful reading of Plains reveals that this Court did say that the Com- 
mission can grant facilities which are “reasonably related” to those requested. 


However, this controlling qualification was added: 


“If the Commission’s authority is restricted, as it says, to 
facilities ‘reasonably related’ to those applied for, it should 
make findings to bring its conclusion within its authority. 
And it must receive evidence upon which to base those 
findings.” (Emphasis added) Plains Radio, supra, 85 U.S. 
App. D.C. 48, 50. 


Accordingly, in order to make proper findings, the Review Board was required 
to give Huntley notice and an opportunity to be heard. This Court stated in 
Woodmen of the World Life Ins. Soc. v. F.C.C., 70 App. D.C. 196, 198, 105 
F.2d 75, 78 (1939): 


After the first hearing, the Commission granted a permit 
inconsistent with the application, so as to require towers 
almost twice as high as those considered in the expert 
testimony presented on the issue of interference at that 
time. This should not have been done, but that permit 


was subsequently revoked and a new hearing ordered at 
which WOW was given notice and opportunity to meet 
the issue arising from 257 foot towers required by) the 
new engineering standards then in effect. WOW was, 
therefore, not ultimately deprived of a fair hearing. | 


In the instant proceeding, Huntley was deprived of a fair hearing. The Com- 
mission attempts to circumvent this contention by apparently arguing that it 
is proper of the Board to alter procedural safeguards if it is , . . Tesolving a 
highly technical engineering question.” (B. p. 12) Support for the Commis- 
sion’s untenable proposition cannot be found in National Broadcasting Co. v. 
F.C.C,, 124 U.S.App.D.C. 166, 362 F.2d 946 (1966). What this Court said 

there is indeed the rule to be followed here: | 


“|. . questions of such a highly technical and scientific 
nature must, after legal and required administrative pro- 
ceedings, be left to administrative expertise. Congress 
has vested the Commission with primary jurisdiction to 
determine questions of this type, and we believe our 
judicial function is completed when our review estab- 
lishes that the parties have received their full legal rights 
and the Commission’s findings and rulings are neither 
arbitrary nor capricious.” (Emphasis added) supra, p. 126. 


Of course, “full legal rights” include a hearing and right of rebuttal on 
all issues. See Johnston Broadcasting Co. v. F.C.C., 85 U.S. App. D.C. 40, 
175 F.2d 351 (1949), Eastern Publishing Co. v. F.C.C., 85 U.S. App. D.C. 33, 
175 F.2d 344 (1949). 


Clearly, the Commission reasonably cannot contend that effect of the 


Board’s sua sponte amendment did not prejudice Huntley. On the contrary, 
the effect of the amendment was to find the previously unqualified Cosmo- 
politan qualified to be a licensee in preference to Mr. Huntley. This was 
done ex parte by the Review Board by eliminating from consideration the 
very matter of disqualification without affording Mr. Huntley his right to be 
heard. ! 


In an attempt to buttress the unauthorized act of the Review Board, the 
Commission makes the bald assertion that “. . . this Court has held that the Com- 
mission . . . may allow amendments at any stage in the proceeding. . .” (B. p. 13) 
As authority it cites Wyszatycki v. F.C.C., 105 U.S. App. D.C. 399, 267 F.2d 676 
(1959). A reading of the case reveals that this Court did not so hold. Under a 
unique factual situation, this Court did find that it was proper to allow all parties 
to have the opportunity to amend their engineering proposals after the Initial De- 
cision was released where the Commission found that further hearing was needed 
when a decision of this Court, handed down during the course of the hearing, 
changed the procedure governing Commission treatment of the subject matter in 
the future. Furthermore, the instant case does not involve an amendment by a 
party but a unilateral action by the Review Board sua sponte. 


The Commission attempts to sanction the Board’s sua sponte amendment 
with the argument that “Huntley had every opportunity to cross examine on 
this matter (see Tr. 32-99)” (B. p. 14). Unfortunately, neither reason nor facts 
substantiate the Commission’s contention. Examination of the above cited pages 
of transcript reveals that cross examination ascertained that Cosmopolitan’s ex- 
pert witness, Paul G. Godley, Jr., testified that the proof of performance would 
be 10% below Cosmopolitan’s MEOV. This point clearly was made on page 56 
of the transcript: 


Q. Mr. Godley, what values would you intend to file 
in your proof with the Commission? 


A. This is a question that might better be asked after 
I have done it or after I have worked on the facility. 


Q. Mr. Godley, would it possibly be lower than your 
calculated value? 


A. No, it would probably be 10 percent below MEOV. 
Q. Possibly 10 percent below the MEOV, did you say? 
A. That is correct. 


The MEOV discussed and as to which Huntley did have notice and an 
opportunity to be heard were those stated in Cosmopolitan’s application, not 


those evolved by the Review Board a year or more after the record was 


closed. 


In view of this testimony, it reasonably cannot be argued, as the Commis- 
sion does, that Huntley had the responsibility further to cross examine Mr. 
Godley on this issue. This was done in a clear and competent manner so that 
there was no need for Huntley to duplicate this questioning. It also should 
be noted that this testimony substantially was repeated during redirect exam- 


ination by Cosmopolitan’s counsel. 


Based upon this testimony and an awareness of existing Commission pol- 
icy, it was reasonable for Huntley to rely on the representation that Cosmo- 
politan’s proof of performance would not exceed its MEOV. In South Central 
Broadcasting Corp., 16 FCC 561, 566 (1952) the Commission stated: 


“When an applicant specifies a directional antenna pattern 
and parameters which will produce that pattem, it is ex- 
pected that the array will be adjusted to obtain as closely 
as possible the proposed theoretical patter. Any Proposal 
otherwise to adjust the array, constitutes an amendment . 


The Commission is arguing that departure from this mule, cited Supra, is proper 
and that Huntley should have anticipated their unique and unprecedented as- 
sertion. It must in all fairness be added that Mr. Huntley could not have cross- 
examined on MEOV which Cosmopolitan had not put in evidence, and which the Re- 
view Board did not create until after the record was closed. | 


Analysis of Cosmopolitan’s Brief reveals that it characterizes Huntley’s ar- 
gument, that he was denied a fair hearing, as “‘argumentative afterthought. ” (CB. 
p. 5) This contention lacks merit because it is not relevant to te issue at hand 
and is unsupported by record read as a whole. 


Cosmopolitan vainly seeks to find support for its assertion that Huntley 
in Oral Argument acknowledged that the interference and not the antenna 
maintenance and adjustment issue was the controlling issue. | (CB. p. 6) This 
baseless conclusion finds no support in the record when read in context. 


A clear reading of the transcript of the Oral Argument before the Review 
| 


Board reveals that the maintenance and adjustment issue was considered as being 
separate from the interference question. This is shown from the Board’s ques- 
tioning of Mr. Tacy of the Broadcast Bureau of the Federal Communications 
Commission (Tr. pp. 552-553): 


MR. PINCOCK: I have one question. Maybe it will 
be a little easier for you. 


MR. TACY: I hope so, sir. 


MR. PINCOCK: If we were in fact to find adversely 
under Issue 2 with respect to the applicant would we by 
virtue of this finding be precluded from ultimately con- 
cluding that the application might be granted? 


In other' words, Issue 2 only goes to the adjustment 
and maintenance of the proposal as proposed. If we were 
to conclude that one or the other of the applicants, particu- 
larly Cosmopolitan, . . . did not or could not. . . construct 
and operate as proposed, would we then be precluded from 
ultimately finding that they were nevertheless qualified if on 
the next issue we found that they were not likely to cause 
interference to KWKH? 


MR. TACY: Yes, sir. I think you could make that find- 
ing. I assume this is the ultimate issue here, to prevent the 
possibility of interference to the other station, but you 
would be exceeding the Commission’s policy in allowing the 
MEOV to be violated. (Emphasis added) 


The record on this point conclusively reveals that it is Cosmopolitan’s and the Com- 
mission’s contention, that the maintenance and adjustment issue is fused with the 
interference issue, which properly may be classified as ‘‘argumentative afterthought.” 


Il. THE DETERMINATION OF THE REVIEW BOARD IN ASSIGNING 
DECISIONAL SIGNIFICANCE TO EDNA CONTRAVENES THE OB- 
JECTIVES OF SECTION 307(b) OF THE ACT 


The Commission’s contention that the award of a preference under Sec- 


tion 307(b) to Cosmopolitan was proper contravenes the established policy of 


the Federal Communications Commission. As Huntley has shown previously, 
the basic test of relative need of communities for a transmission service is 
their population and the number of standard broadcast facilities in each of 
the communities. Kent-Ravenna Broadcasting Co., 22 Pike & Fischer RR 611 
(1962). On the basis of this standard, the Review Board was required to find 
that Yoakum with the greater population has the greater need for the broad- 
cast service. It was an abuse of discretion for the Board to look beyond the 
communities involved in assessing the need for a transmission source. The 
Board also acted erroneously when it assigned primary decisional significance 
to Edna’s status as county seat because it failed to demonstrate any direct 
relationship between that status and the need of Edna for a ‘first local trans- 


mission service. 


Cosmopolitan’s argument that “. . . an expert agency such as the Commis- 
sion enjoys broad discretion in construing and applying its statutory mandate” 
(CB. p. 7) avoids the question raised by Huntley. It is Huntley’s contention 
that the Review Board in awarding a 307(b) preference to Cosmopolitan con- 
travened the established policy of the Commission and as such exceeded its 
authority which is limited to routine review functions and not the making of 
new policy for the Commission. It, of course, cannot be araued that the 
Commission’s failure to review constituted adoption of the Review Board’s 


new policy. If the Commission were to sanction the Board’s act it would do 


Seales 
so in a clear manner in order to assure certainty and predictability for future 


applicants. 


CONCLUSION 


It has been shown that the issue before the Court remains one to deter- 
mine whether the Commission abused its discretion when it found Cosmo- 
politan qualified to be a licensee. Huntley contends that he ‘was denied due 
process by this finding. The briefs of Cosmopolitan and the ‘Commission at- 
tempt to veil this issue from the Court’s scrutiny by focusing on the question 


10 


of interference. It is Huntley’s contention that it was improper for the Re- 


view Board to consider interference and to award a preference under Section 
307(b) to Cosmopolitan since positive findings under these issues cannot ex- 
plain away the bedrock issue that Cosmopolitan is unqualified to be a licensee. 
For these reasons, this Court, pursuant to Section 402(b) of the Act, 47 U.S.C. 
$402(b), 66 Stat. 718, must remand this case to the Commission with an order 
that the Review Board’s decision be set aside and that an order be entered 
granting Mr. Huntley’s application and denying that of Cosmopolitan Enter- 


prises, Inc. 


Respectfully submitted, 


WILLIAM J. POTTS, JR. 
Of Counsel: WILLIAM A. MOGEL 


HALEY, BADER & POTTS Attorneys for Appellant, 


1730 M Street, N.W. H. H. HUNTLEY 
Washington, D.C. 20036 


February 13, 1970 
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CONVERSION TABLE 
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Int. Dec., p. 4 
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App. for Rev., p. 11 


CON NADAMHUNUA A A AW WD W 


(Whe documents referr 


Cosmopolitan Enterprise Inc., 
BY NR. SORCS: 
Q Do you nave any coxsections or additions, deletions 
i or changes to make to any of the material encompassed in No. l 
-- I mean No. BE asd E<k of Cosmopolitan | 
BZ For Exhibit H-1 I have zevised page 3 which you 


distributed this morning. 


| 

| 

{ 

{ 

: | 

Exhibit Nos. E and E-1.) | 
{ 

| 

| 


Q And that is im place of the original Page 3 which was 


ae 


an , | 
included at the time this material was exchanged in the mail, 
is thet Beers | | 

2 Yes, siz. 

| MR. BOROS: Svery paxty this morning, and your Honor, 

received a copy cf this revised page and Spates of both exhibits 
including she revised page have keen supplied to the reporter. 
The revised page will be inserted sre the copies given to the 
reporter and the original matexial offezed through the mail 
will be deleted and not offered into the record, 

PRESIDING EXAMINER: Thie is Page 3 for Exhibit E-1. 

MR. BOROS: hat is right. othoxrwise aown as supplementayz 
exhibit ae ree BS : ; 


BY MR. BOROS: 


Q Do you have any other changes Mr. Godley? 


No. 


Then tra material vou have before you is true and 


Yes, ei 
MR. BOROS: =f offex i evidence Exhibit No. E and E..hibi 
E-l. 

PRESIDING EX AMIUDS > there any qualifying questions? 

MR. POTTS: I have none, Mr. Examiner. 

PRESIDING EXAMEMER: Axe there any objections? 

MR. TACY: cust minute, Mr. Examiner. Objection, Mx. 
Examiner, I reser : ibit EB, specifically Lines 
9 and 16 and move that they ke stricken from the xracord. I 
think they are ccnclusionazy..selé serving and SESE it 


may be establish:4 by the evidence, but they are conclusionary 


t 
| 
| 


as of now, and I move they go out. 
PRESIDING EXAMINER: I think what you say is correct, 
but normaily an expert witness is allowed to express an opinion 
calculations he has made. Obviously, tha statement 


self serving does not in and of itself prove 
OCKERSHAUSEN? As long as we understand that 
opinion. 


PRESIDING EXAMINER: hat-is certainly the way I accept 


MR. OCKERSHAUSEN: I withdraw the objection. I have no 


objections. 


> you have any, Ma. Tacy? 


: have a couple of qualifying questions, not 


PRESYOING EL AMENSS Let this be for € we proceed. 


Yt heave essumed that evervene has concecded Mie. Gcdley‘s 


£ixst question h8ve concerns the exhibits an@ it is 
Bat 


CROS Se BRAMIG TION 


BY 242, TACT: 


ttexns for the 


to let you see it. I can icave it with you. 


Q Now, referring again to the exhibits, when the stub 


3 
A Yes, sir, I have a single copy. I would be giad “| 


radials were measuzed cn station KWKH were att of tha previously 
measured points verified by you? 
A Ho, they ware not. You are referring to the 1941 
measurements? 


Q Yes, sir. 


A No, we did not recheck any 1941 measurements. 


MR. FACY; te have no further gualifying questions, Mr. 
Exaniner. 
PRESIDING ED ANT? 
objections to i: ibits & 
HR. POTTS: =I have no objections, sir. 
BR. COKERGE SSENs Wo objections, 3ir. 
PRESIDING EL AMINER: Mr. Tacy, do you have any objections? 
MR. ThC¥: icc. Bxaminer, in view of the witness answer 
te the last ques: ica concerning pravious measurements and in 


connection with the atub xadials appearing in Exhibit E on 


ve it is not only Figure 7 but similarly on 


Figure & «- in tie absence of verification on previously measure 


points, it jis th: Sit £ the Broadcast Bureau that the 


x 


etub vadials which @pp2ax on tnose two pages of the exhibits 
axe objectionable inusmuch as they are completely unsupported 
by any main radici and standing alone the Broadcast Bureau 
does not feel this is evidence that may properly be in the 

- 2 : mw Sere t 
proceeding. 

PRESIDING SNAMINER: I want to be clear as to what these 
yepresent. Was there a main radial run and were these stub 
radiais taken to corroborate the main radial? 

THE WITNESS: The stub radials were takea to porroberste 
measurements mada by KWH, We refer to five KWKH radials. 

The stub radials are situated micway between three of the KWKH 


measurea radials. 
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PRESIDING HMAMENS F We: AISS measured radials 
in the 
r QE shown geographically. 
che Location ef the HUKH radials and the 


stub radials, 


ORE ESTOLNS of How can I teil whieh one is the stub 


going clockwise, fxom the 


measuzed radial and this 


ial meezsured 


mensured by KKH. ‘The fifth 


Pe Re et A ORR A ee REE AE TE RE a ia Oe eee Ste NR Ren ane: Rech ei ae nee ms ren 


sixth and seve 


in other words, where the date 1966 


xed by you and gives 


: 7 
TER WEEHESS Vs oe & 


| 
and che others were ail made in 1941 


by KWKH, is that right? 


eee tnestemeahendhiceeneide dated te nT Caan Te ee ee 


THE WLTNZSS: That is right. 


PRESIDING EXAMTEERs Is it your conteation, Mr. Tacy, chess 


stub radials do not have any main redial?’ 


MR. TACY: Yes, sir, by reason of the fact the witness 


testified none of the 194) measurements were verified by him at 


SSS SSS ———~zX=ZiX~isz~azZ2—EZEET 


| 
| 
| 
| 
| 
| 
| 
| 
| 


a 


thoy ware not, of course, taken by him. 
This presents a scemewhet unique 
which I think is labeled O16 Beit 
Broadcasting Compunmy in which measurements were taken on stub 
radials for a gtacion cn the south side of Virginia. I 
remember it quite cicarly because < was ths Examiner and £ 
was sustained hy ch mxtission, the holding being stub radisls 
can be made to co.:roboxate data on main radials, but that all 
of the secials be 
encountered this nlem of two different vexties, in eifect, 
making the meesuz | 
c know Lf we cen say here the stub 
xvacieais were made for thet specific purposs, of 
corrokozrating wha: this witness has already Gone. And I 
believe thet our s.e3ition is just that, that in the aSeancel 
of any verification the witness may have, that actually these 


1941 nreasurements are just not admissible kere. 


a 


You would have to rely -- = mean the °66 moasurenents are 


not aGmissible -- and perhaps we have to rely on M-3,. 


den't undezstand the purport or the substence. 


i | 
son | the Sroa Burea u°s objection, 
fact ¢hat 2 . : t 
be . = licens 
® attack made on the ¢ ualifications 


Fivet Measurements. These are not 
There is net doctrina 
right by confirming his 


higher level than if two 


ago, but the 
continuity, Thar 
verify, affirm withsus any que 
& higher level than M=3 which, 


sacrosanct as the Commission's staff may regara it, still only 


is bzsed on measurements, soma taken over 25 years ago~ 
PRESIDING EXAMINER: I am not-.sure the ae presumed what yo 
said it dees because what I have understood from engineers is 
tnat conductivities have been known to change. 
liowever, I-do not want to get into Sets | That is a technical 
| question. 


MR. OCKERSEAUSEN: There are two things, one, I believe 


Mr. Boros'comment about antiquity does not necessarily apply 
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with respect to r:asurements, I think one of the strongest 
arguments made agiinst old measurements is thatthe conductivity 
Goes change over :he years, the contours. 

The showing -hat is proposed tc be made here is that there 
is a difference aid the conductivity is lower than what is 
shown by KNYKH’s m: 

The third th .ag Mr. E ine is this. I did not raise the 
objection at this point because I held it back for cross- 
examination, but ! vould like to ask the witness did he 
any close-in meas iremants as provided by the rules as a 
of these stub 

THE WITNESS: These stub measurements were intended 
completely to cor :oborate KWKH measurements and definition by 
definition,, stub 1sasurements are usually made in the naee of 


concern rather than in cther areas, 


MR, OCKENSHAJSSN: What is ycur answer? Did you make 


close-in measurem:nts or not? 


. 


THE WITNESS: NO, a 


OCKENSKAUSEN: There is another reason I would offer 


that these measurements are not admissible. The rules, Rule 


63186 and 152 provide that close-in measurements will be made 
until about! 20 miles -~-oeto 20 miles before making the stub 
measurements, In absence of compliance with the rules I move 


there is another ground for not admitting these measurements, 


guite apart from what the groadcast Bureau mentioned, 


MR. TACY: Gnue Luxthe : Me BX I do net believe 


there is ¥y way of checking the power that the 1941 and 


FR TTS: 4x, Examinex, ma } this tco? 
have not nected £0 these 
believe they were 
1°41, but If 
being 25 years o12, ava now no lenger reliable 
tivity and therefore, these stub 


ary foundation and cannot be a 


snd go sight back te M=-3 beczus: 


exms of the stub racials or 
4 aig. | 
any purpose, in which case case we have 
no measurements bafore us which are available end reliable. 


Therefore, wa should use M=-3, 


MR. BOROS: X wovld Like to take the witne 


perhars clarify this on the record, Yam sorty I 


but I presume he is not qualified to testify as to whether 


conductivity changes. 
In know incthing in the training of) lawyers which 
qualifies us to testify to that. 
PRESIDING EXAMINER: I expressed myseif on that just 
a few minutes ago. I wish you would develop the background 


of these stub radials more fully. 


REDIRECT EXAMINATION 
BY MR. 2OROSs 
Q Mr. Godley, how @id you a about taking these stub 
radials? Wouleé zou state the steps you took and the reasons 
llwhy you took thes: steps? 
| A On receipt of the measurements ee by KWKH, detailed 
| 5 
jj analysis has show: that ac the one-tenth milivolt contour, 
which is of concecn here, there was some 125 to 150 miles 
between existing reasuxements, and in view of the fact this 
was a consigerab? 2 distance it was felt completely desirable 
jihere to make meas irenents to locate contours poneniece midway 
of this 129, 150-nile cap. 
Q Who felt this? 
A I felt this. And not only that, but the Commission's 


map of conductivities shows a very large area of very low 


Q Could you identify those two radials? 
A Yes, if you look at Figure 3 --- - 
t 


PRESIDING EXAMINER: Would you identify them by the bearing 


THE WITNESS: It is inbstween the 205 and 250 degree 


Hs inbetween two of the KWKH racials. 


radials, at the stub radial debrees of 225 degrees if I read 

that correctly. In the stub radial, direction of 225 degrees. 
You will nete that the stub radial came through a considera} 

section of four conductivities, while the £05 KWKH radial 


traverses only a very smali portion of the four conductivities, 
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and the 250 degree KWKH radial traverses almost none of that 
im : eyes i fics 
jconductivity of four in thet area. 
| ' §0 these stub radial measurements did confirm that there 
| 


is an area of lew conductivity there as shown on the Commission *s 


BY MR, EOROS: * i 
Q What do the radials show and what do the maps show 


in terms of conductivity? 


Ne 


A fhe radial is intended primarily to locate the points 


on the one contour and not to determine conductivities. The 
analysis does show that the conductivity is considerably poor 


that: direction and in directions on either side of the. stub 


PRESIDING EXAMINER: Did you say that the purpose of running 
the stub radials was to locate the 0.1 contour? 

“THE WITNESS: That is correct. : 

PRESIDING EXEMINER: + was not to determine conductivity? 

THE WITNESS: No, we are measuring the wt signal 
directionally. We are concerned with your »1 milivolt contour 
and we have blanketed that by 50 miles on each side. 

PRESIDING EXAMINER: Are younfamictiar with the Jefferson~ 
Hyille case, Mr. Boros? It is about 8 years old now. 

MR. BOROS: I would say.not. | 


PRESIDING EXAMINER: I think what I will do is to reserve 


ruling on this because there are several legal problems 
d | 


| involved here. I do not have the citation of the case right 
5) but I can suoply it to any party that wants it. The 
substance of that holding by the Commission was that you could 
4} not use a stub rajiel for determining the location of a 
5 |i contour and they said it very emphatically. 
6 Now, the Cld Beit cease that I referred to earlier says 
you can run stub tadiais ajacent cone main radial and if I am 
not mistaken, the distance of the stubs in that case in terms of 
degrees, was abow: 5 deqrees or something like that. 
I would have to check the case to find out. But I am geing 
oO reserve ruling ca the cbjections that have been noted, and 


| 


this point. 


| 
May possibly, k2fore the case is over, ask for briefs on | 
i 


With that observaticn, however, I will receive Exhibits E a 
and E-1 5 
(The documents heretofore marked 
for identification as Exhibit E 
and E-i were Eee in evidence: 
MR. BOROS: We have no further questions of Mr. Godley. 
PRESIDING EXAMINER: Do you wish to commence cross now 
or would you prefer a short recess? 
MR. POTTS: <I believe a short recess, 
PRESIDING EXAMINER: I think sometimes that tends to cut 


downthe length of cross-examination,. 


We will take a short recess, 


(Whereupon, at 11:0C a.m. a brecess was taken until 
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v4 
cat 


rt. 
tee 


. starts at the bottcom of Page 2. 
Does that cemonetrate stability? Is that what you 
axe szying? 
SONXACE s 
tho 4 % Of mace 2 and 3? 
a demonstration, yes, Gir, a theoretical 
it your testimony that the material heginning = 


2 2 and going over to Page 3 relates to 


106 of the same 


PRESISING EXSMINER: This is Page 10 of hiwzit E? 
MR, OCKERSENISEN : siz. 
BY HR. OCKOURSHAUSENs 
Q The sentence heginning at Line 6 with the word "some" 


t 
and running through Line 8, the word “result", I am particular] 


ae 
interested dn your meaning of the word “will", which is just 
befora “"xresult” -- "will result" -= are you postulating that 
is the factox? Isn*t there any room for any doubt about it? 

4 Very little room for doubt. 


MR. OCKERSHAUSEN:s I wehid Like te call your attention to 


thet statement, Mr. Examiner, and sugyest again, ag long as.we 


understand this is the witness’ opinion, we have no object-on 


ed any chance to chicas, 


% nice hy yee 
aS SNAUNSAD« 


Aus own conclusion, 


Pent rei 
COMINGS 


switch < 
ever used 
a | Tiere net. ; 
Q BE FOU. aware that 
current moniter? 
A Yas, B22, 
Q Ave you aware 
medulation on thas menos 


rs) So that your statement Bore that it is not affactod 


by mesulation shovild ha qualifiad to indicate that tho currents: 
z | 


mey very with modulation? 


4 Thet is correct, 


Q ; going to ba employed as the anginser who 
constructs and pooves in this antenna? 
2 know, yes. 

kk yeu, Mx. Gedlay, again with regepect to - 
o£ Page 10, commencing at Line 25 
that paragraph. Could you tell us 

9 Lf ths xeadings did vary? 
edures that can be used. One 

4 OQnents closer in, measurements at other 
lecetions. The :acead is to check back Guxing a tast period 


to non-dirsctive mratausenents. 


Q Do you man that vou propose to corerate non-dircctional 
to make this che. k that you just referred te? 

A No, K<o not. X said that during the test period, if 
we get variation shat are bslieved to be caused by conductivit 
changes, it is a ways possible to refex back to non~directional 
checks, to'provice sowa information on whother the changes 2ze 
caused by conductivity variations or by the éixectional pattern 
of variation. This is what I am referring to here. 

Q Wouls you please tuxm te Page 11 and I Girect your 
attention te the contence which Pecans at Line 21, Page 11 of 
Exhibit E. 

ER, BOROS: Line 21? 

MR. OCKERSHAUSEN: It begins “Assuming center tower 


variations," et catera. 


17 


OCKERSHAUSEN s 


you mean when you say jin Line 22 “plus 


” 


or Minus cone Ceuree in phase or vlus or minus one percent in 


current? don’t you mean "and"? 
A : Trean "or! 
PRESIDING EAMEMSR: & ask this question, Mr. Godlexv? 


for “or®, wovide chat 


to the maximum radiated field excursices3 
Yes, it would, The information shown on 


the Fable 6 which is referred to here shows only the maximun 


for the eithex or. ’ 


Q ZI went to make one esxvation. Your heading of that 


particvlar exhibit, Page 19 that you referred us to says "based 


on ome percent and one degree.” 


Variation" that there is a reference to a note which I believe 


explains a Llittie mcxe in detail on this. 4 


‘Q Thank you, I see it now. 
Mr. Gcedley, would you please refer next to Page 19° 
of Exhibit E and consider with it the information on Figure 2, 


and Z-wonder if you can give us at this spot on Page 19, tho 


meov's for your azimuths beginning at Numbers 3 and going 


through Number ii. 


: 
: 
| 
i 
i 
| 
| 
| 


3 

} 

} 

{ 

1 

' 

4 

1 

! 

| 

& You wiil note in the column entitled "Maximum 
| 

| 

! 

' 

(No response.) | 
me Oatley 

t 

i 


aaa SSS ae re nr Oe ae ee a NE 


Q De you unsorstand what t mean? 
A r unde: stand what you mean, yes. 
Por Line 3, 246 dsgxees azimuth. The mcov is 17 millivolts. 


For Line ¢, 11.9¢ 3 Deir 12.23 for Line 6, 11.4; 


fox Line t, 10.7; for Lyne 9, 13.53 for Line 


3, 26. Xk am sorry, 26 degrees azimuth, The 
is 20 millivolts. 


REAR: Would you mind rersating the msov 


WEENESS: Fox Line 3 the meov is 17 millivolts. 
OCKERSH# USE: Thank you vezy much. 
li? Did you give 11? 
 ARZINER3; ll was 20.0. 
CCKERSHAUSEN s . 
Q I woulk like to refer you to Cosmopolitan Euchjbit 
E-l, specifically to Page 4, and your statement in the first 
sentence, Line Nc. 1 on that page. it indicates that ycu 
“intend to hold the xelative paraneter variation ---" and go 
forth. 
In that context, what will be your initial adjustment for 
this array? 
A what clarigication would kelp you? I am not quite 
sure what you want. 
Q I think we can clarify it by referring you back to 


Figure 2. Isn‘t ita fact that the solid line shown on there 


: 
| 
| 
| 


| 
: 
| 
| 
: 
| 
| 


nent 
SS ee 


And tha: @otted Line is your msov? 
Mes. . 
When you edjust this arre ‘going to adjust 


Gomputad 


nm going to adjust it to a littie kettar than the 


ake 


4. 


this theoretic stax: nave found 


PRESIDING. EUAMENER: Let the witness finish his 


Go ahead. 


ne theoretical: pattern 


ing te 
found that from the adjustment in the field precess, 
Gesirable to pull ths calculated ficid shown here te lower 


values in order to leave somes additional tolerance for little 


variations that might occur. : 


Q Can you give us somes specific values in that 


connection? 


A Yes, sir, I think I can. Do you want the field I am 
going to adjust to? 
Q fhe azimuth and field. : 


A Azimuth and field. Talking about in the null zone, 


it might save a little time ~~ I will staxt and give azimuth. 


| 
| 
| 
| 
i 


Theoreticaily wa go through tha numbers twice but £ will give 
it to you on the basis of azimuth. 341 deyrees, the adjustment 
field would be 39.7 millivolts. At 346 degrees, 12.77 at 351, 
204. 

degrees and azimuth each time so it 


will read ‘ : in the recserd? 


a ¢ es azimuth, 2.4 millivolts. At 256 | 
j 


Gegxrees azimuth, 3.1 millivolts. At 1 degree azimuth, 7.3 
milli % At € a3¢gxees azimuth, 2.7 etvorts.. At ll —. 
azimuth, 3.6 millivolts. At 16 degrees azimuth, 9.4 Ee, 
At 21 degrees azginucth, 13.5 millivolts. 
At Sl deygraas azi 
azimuth, 9.4 mili‘volts. At 41 degrees azinuth, 
46 degrees azinuth, 2.7 millivolts. At 51 degrees azimuth, 
millivolts. Ait 56 degrees azimuth, U.1l millivolts. At 
decrees azimuth, 2.4 millivolts. At 66 cagrees azimuth, 
12.7 millivolts. And at 71 degress azimuth, 39.7 millivolts. 


- t 
“Q Mr. Gediay, I believe you ovezlooked azimuth 26. 


A Azimuth 26 degxees, 15 millivolts. 

MR. TACY: 71 Gegrees azimuth? 

THE WITNESS: 233.7. j 

MR, TACY: May X heve tha kaaxing before the last? 

THE WITKESE: 66 Gegrees azimuth, 12.7 millivolts. 
BY MR. CCKERSEAUSENs 


Mr. Godley, let me direct your attention to the 
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SRESIDING EVAMIWER: Mr. Tacy, do you have any excess? 

MR. TACY: 2 have a few guestions I ghovlé like to ask thi 
witness, but in view of the testimony he has just given, this 
seoms to be such 2 6aviation from his application ~ 
Bureau that I ivy ask for at least a recass to evaluate our 


positicn here on cross-examination or what position we will now 


take. 


and the calculations and figures submitted to the Broadcast. 


But I would ask Mr. Godley a few of these questions anyway! 
BY MR. 


Q In youx experience, Mr. Godley, have you ever hed 


Buppression you proposed and particularly the suppression now 
proposed in the iattexz part of your testimony and with three 
tolerances, and, of course, we are assuming that the power here 
is 10 kilowatts? 

PRECIDING EMAMINER: First of all, I think it just calls 
for a yes or no answer and then you can explain it. 

MR. TACY: Just in your personal experience. 

THE WITNESS = In my pexsonal experience, have I pulled 
Gown to the depth eroen in azimuth 351 and 61? Is that the 
question? 

MR. TACY: Yes, and assuming this power, 10 kilowatt power 
and with a three tolerance array. 


THE WITNESS: I believe I have, although not for proof 


54 
mot fc proek of & ormmance purposes. I have 
ies . 
pulled down this Low im many instances, primarily during the 


ask why it was not kept that Low? 


A Ves, ZF will ze mat explain. The situation in 
honinacsecy is such that if ri | arxay pulled 
down that low and it wag no: cv to hold it that low for 

the licanse would be modified to force the onerati, 


ULL considerably lewer than necessary. So it 
y 


been my pracsice through the years to adjust the arrays 


lat them out so thers is not too much tolerance batween 


theoretical 2nd the actual measured conditions. 


Q And yoru ne speaking now of a three tolerance array 
with 10 kw powex? 
| A I am speaking of many different kinds of ee 

Q I just wondered if your ASS to this question was 


based on your experience with this type of agray that I think 


we héve descrikedc? 


a Well, < have epexated on three-elemont arrays, ves, 


sir, the number of ‘towers and whatnot. Really I do not have a 
great eal to do with the department of tha nulls, hewever. 


Q guet in answer to this particular question, am I to 


assume that you have never done this with respect to a three- 


tolerance array even in the experience that you have recited? 


to go through my xecoxds., 
Q But yor. covld identify the situation and the station 
so that the record would be clear? 


A Yes. 


Q Would you undertake to furnish that for the record, 


please, sir? 


ZI can think of one Looking at my notes here, On 
4 
Pace 5 of Exhibit E-l I believe, you will note KOMA, Oklahoma 


City. It is a 5(-kilowatt operation with three towers in a lir 


No, = con't believe you can assume that. 

Then your answer is, yes? 
That is correct. 

Where tas chis dona? 

Z Aie :.0t come prepareé to tell where. I would have 


anc there in 1947 Z was able to pull the £fiele down in the null 
to the equivalent of 6.S millivolts. And during the adjustment; 


process, there is every reason for me to believe I pulled it 
t 


down quite a bit further. 

Q How many nulls, if you remember? How much further 
in that respect? 

A In this instance thexe was some nonsymmetry. Cne 
null was pulled down to equivalent of U.u millivolts. The 
other nuli-was pulled dewn to the equtcatenthor 13.2 millivolts 

Q This present design calls for 2.4, does it not? 


A This present design calls for an adjustment aim of 


iL process fT would let those and 
£ili those nulls in before £ filed a proof of performancze, 
keeause 24 ET filed a proof with nulls pulled! into 2.4, the 

broadcast .or i 2: cost is to allow me 1G percent 
variation over that, and there is no practical reason here to 


limit the facilitv to that tight of a field. 
. g : 


GoSley, what values would you intend to file 
: Sige Ht 


in your proof with the Comnission? a 


This ig a question that might better ke asked after 
X have ‘done it os after I have worked on the facility. 


Q Mr. Gctley, would it possisly be lower than your 


‘ 


calaulated value? 


A Yo, it would probably be 10 percent below meov. 
Q Possibly 10 percent: below the meov, did you say? 


A That is correct. 


Q Then getting back to your tostimony = momant ago, 
all of thase adjusted values that have been read into “the 
record, these are not the values that youvould intend to file, 
is that correct? | 


A That is corxect. These are the values on which I 


ad | . 


would do my initial adjustment, aimed at these values. Tren 
= would release tha field to within approximately 10 percent 
of meov, because if I did not, thea license then would restrict 


‘ 
4 


us unnecessarily. 


PRESIOING GhAMENER: May I ask @ question here for 


clarification? 

As I uncexsstand it, you are saying that you would make 
an initial adjustment which would be to a relatively low value 
and then you would release the field to a higher value which 
would he approxinately 10 percent of the meov? 

THE WITNESS: Tnat is correct. In the rast when I have 
agjustes to very low conditions, I find then that the license 
reguives those icw conditions, and this is not a desirable 
thing, when there is no need for that. it is not in the interes 
ef the client. , 

PRESIOING EXAMINER: In other words, your operating 
adjustment is different from your initial adjustment? 

‘ 


THE WETNESS: That is right. 


‘ . 
) 


BY MR. TECY: 

Q Would you turn to Page 3 of Exhibit E-1l, please, Line 
20 and also would you have available in E hibit E the tabula- 
tion or rather Table 6 found on Page 19? 

Now, will you tell Us, looking at Table 6 on Page 19 of 
Exhibit.E what the calculated value or the theoretical field, 
millivolts per meter, is for azimuth 356? 

a The theoretical field is 11.7 millivolts, 


Now, in your proof, what value would you intend to 


adjust to and file? 


ee ee 


SS 


aes re Ne ae ee me Ome ae Ree ae ye ROE OT Ee 


Ll millivolts. 


Q in that case then you would bs filing khelew your 
calculated value? ‘ | : 
4 For that particular azimuth, that is correct. 
i to that value vou added the 12.3 millivolts — 
pes meter, und I am refexsing you now to page 3, Exhibit E-i, 


and Line 20, adding that figure to the 11 millivolts would you 


a The figure on Line 20, Page 3 is not one to ke 
added to another value. : 
Q Would you explain that, sir? 
The figure on Line 20 of Paga 3 4s jone that wes 
on assumed vaziations. in ansver to a guestior. 
Broadcast Bureau, for variations from tha theoratical 


pattern it shows the total field, not the field to be added to. 


i 
| 
state whether you weuld then exceed the meov? | 
| 
: 
| 
| 
} 
| 
| 


Q Taking this then as-a total field, in this particular 


instance, would you state whether or not that dees net exceed 
. mM “ ss r | 
. 


the meov? a 
A _ The 12.3 nillivolts ie greater than the meov at that 
point. ) ae i 
PRESIDING EXAMESGR: Excuse ma, does this relate to a 
specific azimuth? | | | 
TSE WITNESS: Yes, sir, this relates'to the azimuth of 356 
sei eee | 


Q I know you have made the statement that you would 


iL. Why would yeu file at 11 rather than 11.73 | 
12.7 tc. the weov would Leave a tolerance of about 
three percent ant this would be en unnecessary burden on the 
licensee, to hele to tolerances that close. 


Q Assuming that you filo at 11 mijlivolts, as you 


have stated hoxe, woaldn’t that give you a tolerance of 132 


; Millivolts? 


A that is correct, this is approximately 10 percent, 
yes. 

Q Based upon your last statement and such a filing, 
how much could your parameters vary without exceeding the msov: 

2 W6ll. = de not have a theoretical pattern or computa-~ 
tion based on this particular value. 

Q Now, assuming that you adjusted to 11.7 and assuming | 
that vou filed, that figure would in fact cause you to exceed 


the meov, would it not? 


A If we asswae that r adjust to exactly the theoretical 


Conditions -- you axe referring to Line 20, x presume again? 

Q Yes, sir. 

A Yes, this is comreces 

Q It is not my intention, mr. Godley, to ask you a 
great many calculations here from the witness stand, but could 
you give us any kind of an estimate of how much variation you 
could have if you filed at 11.7 rather ll, as it is your 


intention? 
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A I could give you tabulations, strictly theoratical, 
that would show “his type of information, yes. | 
Well, eculd you furnish that tabulation? 
I could. : = 
For the record? 


A Yes. 


| 

Q Thank vou. 
How, again = refer you to Page 19 of Exhibit B, and 

Table 6, in the tabulation of radiation, Will you state what 


other hearings, other than 356, you would intend to file below 
the calculated value? That is, 26 in your proof? 

A This is a pretty broad question. Yes, Z covid 
presumably give vou the tabulation that showed adjustment aims 


. 


in all directions of the null gone. 


Q Do I understand you would undertake to do that, Mr. 


Godley? 


A Yes. 


Q Thank oe ‘ 

Would it ke possible ache to do it for us now, from 
the witness stand? 

PRESIDING EXAMINGR: Let me ask a practical question here, 
Since we are drawing fairly near the luncheon recess, is this 
something that covid easily bel comptecen Sie two o'clock? 


THE WITNESS: It is Something I have an original copy of, ;} 


PRESIDING EXAMINER: You mean you have already done the 


2 
> 


4 


5 


6 


| 
: 
: 


computation? 

THE WITNESS: I have already done this. 

GR. TACY: «wonder if it is satisfactory, if wea couid 

have that road intothe record? 

HMR, BOROS: Why don't we reproduce some copies:and distri- 

them? 

PRESIDING EiAMINER: That would ke better. Could we call 

Exhibit B-2 

MR. BOROS: Yes. Of course we are not the Sponsor of 
exhibit. 

PRESTDING EVAMINER: Why don't we 6o this. Why don't 
make copies of it, distribute it, and then you can make it 
Bureau's exhibit or your exhibit or a joint exhibit. 

MR. BOROS: I think in two hours we can get copies repro- 
suced and distribute then during lunch anti save time on the 
record, : 

PRESIDING EXAMINER: I think that is satisfactory. 

BY MR. TACY: 


Q Earliex you weze testifying concerning certain 


measurements made in 1941 on station KWKH. Are you aware, 


Mr. Godley, of any measurements that were made on that station 
in 1954? 

A I am aware that there are soma that do not go out to 
the one-tenth millivolt contour. 


Q And woulG this be the reason that you did not use 


oy nae oe ern een none 


te rl ET Ne Ser 


anne aor te ap werner meg n eee ween 
ne Ss smary 


those masurements ox sukmit them? 
A To the best of my knowledge in 1954 ~- the 1954 
measurements de not traverse the area of importance here. 


MR, TACY: ic, Examiner, this morning I asked the witness 
if he had certain patterns with him for the stations that he 
had Listed on Paye 5 of his Supplementaz 7 Bx hibit E-1. The 
answer was in the affirmative. The Broadcast Bureau has not he 


an opportunity to examine this information, and I am wondering 


in view of the hour, Z£ it magne not be pract cicable for us to 


a 


recess at chaleaanent for ancnl ES give us an opportunity to 
examine this mete sxiai and to then pucocead with what questiogs | 
we may have on the naterial after the lunch hour. Bas 
MR, BOROS: Eow much time do you want? | 

TACY: This is difficult to say because we have not 

information. } a . 

BOROS: That is why I xvaised it because ZI think you 
are entitled to the time you need, and it would be productive 


‘ 


to the rest ef us for you to have additional time, if you 


needed Soo nae time rather than to exons ‘tins with everyons: 
set, sieting in the hearing room. So perhaps we can work out 

a system of notification So you can notify us when you want to 
reconvene. | 


PRESIDING EXAMINER: Ort the record. 


(Discussion of £e the xe 


PRESIDING EXAMINBR: On the record. The Broadcast Bureau 


63 


has indicated to ine they would anticipate that a xecess now 
until 2 o'clock woulé give them sufficient time to examine 
these patterns. It is understood, however, that if additional 
time is going to ‘se needed that they will notify the parties 


so that we can meat at perhaps a later hour than. that. 


With that unjerstanéing, we will recess until 2 p.m. 


(Whereupon, at 11:55 a.m., the hearing recessed, to recon- 


vene at 2:00 p.m. the same day.) 
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2:00 perm 


PRESIDING EXEMINER: Axe you feady to presume now, 
gentlemen? : 

MR. TACYs 

MR. POTTS: 
jWherevron, 

PAUL F,. GODLEY, JR. 

the witness on the stand at time of receegs, resumed the 
stand and testificd further as follews: | 


CROSS“EXAMINATION MES SY 


BY MR, STACY: Mr. Godley, this morning dering your 


! 
| 
ees you were asked a questicn which relatsd ts Pabie 63 
\ 
| 
4 
‘ 


jon P age 19 of Exhibit e aad specifically — 356 os: that 
H eabie ang at that time you will recall that you restified that 
on the column acer theoratical field, nilivole per pmeter, you 
testified that in filing your proof you would poaines the figure 
" appearing now in that table, which is 11.7 to 12. 

You were then asked the question as to whether or not you 

could state any other changes or variations that might occur 

jin that same column, : 

Now, at this point do you have some stavenent to make 
about that question? : 

A Yes. While Table 6 doee not show mov, my noxmal 


practice is to adjust, taking into account possible variations, 


to approve of performance value approximately 10 percent under 
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meov. And this would occur in any directions that might be 
specified in the construction permit. 

Q I now ¢uxact yeur attention to Cosmopolitan Exhibit 
#-1 to the tabule :ion on2, appearing on Page 5.° 

MR. TACY: A: this time, Mr. Examiner, may the record ae 
that this applica:t has furnished the Broadcart Bureau with 
radiation pattern; which relate to the information appearing on 
Tabulation 1? 

BY MR, “ACY: 

Q I will ask you firet, Mr. Godley, to examine the 
last column on the righthand side of the tabslation which is 
entitled "Equivalent Null for RMS of 555 Milivolts Per Meter” 
anc I swill ask you, are the figures appearing eee column 
the result of measured patterns or are they calculated figures? 


A These a:re determined on the basis of measured nulls 


and they are shown to be the equivalent of what would occur 


at Edna,Texas es should we get nulis of the equal depth. 

Q And have you made that determination from the series 
of racGiation patterns that you have submitted to the Broadcast 
Bureau for examination during the recess? 

A Yes, 

Q Now, with respect to tabulation number one, will you 
examine that in connection with information you have furnished 
the Broadcast Bureau and tell us in connection with cone statio; 
the power involved, the number of towers ; the number of-nulis, 


and the course as you have me ntioned, the 10 KW equivalents 
measured minimum ‘shat you found, 

I asked you a series of guestions which I would like to 
have answered. I could take them one at a time if you like or 
if you have them in mind you can answer them all. 

A If you let me refer to that sortearoe patterns --== 

A I am sevry, I thought you had them. 

{The documer: was given to the witness.) 

PRESIDING EXAMINER: Let the record show that the witness 
is being handed copies. 

MR. BOROS: What is the relevance of the number of 
towers, sir? . i 

MR. TACY: Pardon me. 

MR.BOROS: What is the relevance of the number of towers? 
Do you think it has any relation to ke depth of the nvll? 

MR. TACY: The number of towers not only has that 
relationship, it has all to do with the desicn of this 
particular array, which is three towers in a dine. And we 
believe this is important for the evidentiary | showing which 
has been made here by the applicant in connection with this 
exhbiit, together with the other items that I have mentioned. 

HE WITNESS: I will try to answer that for WHAL. It has 
three towers. It has 50 kilowatts of power, four nulls. Does 
that cover the question? 


MR. TACY: May I interrupt for a moment to ask how you 


= 


ascertained thet there were four nulls? 

THE WXTNESS s Withtthree towers pulled in this tight, 
even though they seem to be filled in here so they don't all 
show distinctly, chexe has tc be four are 

BY MR. PACY: 

Q You are talking akowt the calculated pattern now? 

A No, = an talking about the pattern that I have shown 
here for you. While the nulis do not show ae cCeE they 
are there or the fieid would not be weeeriicred as it is. 

Q Do you xnow for a fact whether the paleuates 
pattern has four aulis or not, gir? | 

A I know fer a fact if I calculated it I could show 
four nulls and fill it in to be indistinct as it happens to 
eccur here in this measused pattern. 

Q In other words, this occurs by the indistinction of 
the particular pattern that we have before us for Srananton 

A Yes. * 

° Now, what value did you use to convert the figure 
in the last colurn to 8.35 milivolts per meter? 

A XY used the value of 1763 milivolts per oar (RMS). 


Q What measured value did you use on WBAL'’s pattern? 


A Covld I ask you to elucidate a little bit on thet? 


What value in connection with what? 
Q For example, what rating do you get at 225 decrees 


on the pattern? 


A I would call that 26.5 milivolts, 

Q- Now, would you proceee af you would, Sir, to give us 
) the sane infornat3.on ences XSWS? 
! A KSWS has three towers, 10 kilowatt operation ~~ there 
was one other question concerning that that < do not recall. 

Q The numer of nulls. 

. | 

A This p&ttern Gagain would have four! nulls. 

Q You are speaking theoretically now It would have 
foux nulls, is that correct? 

A Not only that, but actucily,tco. The fact that the 
nulis are filled in to form 2 smooth curve dees not mean the 
inniis are not there. 

Q Now, would you explain how you arrived at the figure 


j13.2 milivolts per mater in the last column? 


A Shown hare ie a field of epproximately 15 milivcits 
° | 


and using this value and the RMS obtained with this array 
and relating it to the sama RMS that would be obtained in Exina, 
Texas, we come up with a value of 13.2 mshi oveons 

“Q Now if you will preceed, sir, to line number 6 and 
@escribe that facility inthe same manner. 

A KING, Seattle, there is no indicated number of towers 
on this pattern, It is a 50 kilowatt Speeaeron 

Q And you have the number of nulls there? 

“A I am going to assuma by experience that this is also 


a three element pattern. I may be in error there, but it lcoxs 


$ 


| 
1 | 
2| 

| 
4 


5 
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very much like a three, and if there is a three, there would 
be four nuils. 

Q Now, I wonder, Mr. Godioy, instead of my asking you 
about each and every one of these, would you proceed down the 
list and just give us essentiaily the inZormation you have gie 


‘iven on the others with exceotion that I will not ask you to 


the righthand column. 


detail the methods by which you gave me your calculations in [| 


A Line 7 +<-~ 
MR. BOROS: Nay I suggest that you read the name of t 
station rather then make reference to the line. I think it al 
for a clearer reference, lf 
PRESIDING EXAMXNER: I think that might be clearer. 
THE WITNESS: WCHI, Columbus, Mississipsi, has four towers, 
Operates with power ot one kilowatt, and could have four nulls, 


MR. TACY: At ¢his point, Mr. Examiner, the Broadcast 


Bureau would object to the exhibit inasm:ch as there is 


. 


reliance put upon this four tower array. zs 
We would have a similar objection to any of the others that: 

have tour towers, I would state right now that two or three 

towers in line, we believe, is analogous to what we may well 

have here, but that when we are talking abeut suppressing a 

one kilowatt Operation with four towers, “we are so far a field 


from sny relation to the design here that it is of no decisiona:. 


significance, of no evidentiary value. 


MR.BOROS: Finy I be heard, Your Honor? 

PRESIDING EXMINER: Let me just comment on this. Yoummay 
very well ba sight, Hx. Facy. Frankly, I aoatt knew the 
ansver, but it éGo:s seem to me, leoking at it fron & legal point. 


of view, that you: ebjesction would run more to. tthe weight 


vather than the achais ssibi lity. 


In other woris, this is the kind of evidence which in tha 
Inis:1ai Decision or eny point in the decisien process might be 
Gropped out as dimmaterial., Frankly, I don't “9 the answer 
right now, so I an at = loss to make a ruling and XI would rather 
you, if you foel this is of maken importance, z would rather 
your press it at a later date when we have all of the evidance 
and the testimony before us. 


MR. TACY: All right, sir. And I made my objection generality 


in order to gat a ruling, so we may now procead with the 


witness to give us the information concerning the yest of the 


station. Oe heen 


t | 
PRESIDING EXAMINERs Suppose we let him pectiey as to each 


station se there won't be any gaps in the record. 


MR. TACY: Yes, that was my intention. : 


‘MR, BORCS: Tf BEERS it may be appropriate | for the Broad~ 


Bureau to clarify its position. The spoueuses Bureau has 
a statement about this niatter and as you have pointed out, 


| 
is by no means cryatel clear. It strikes me if the Broad- 


Bureau wants to adduce evidence on this it is free to do se 


40 7 


and therefore the burden is on the Broadcast Bureau, not to 
talk through counsel, but if there is a technical matter it 
should take a position to eeraatios itw own near 
PRESIDING EXAMINER: Thas is why XY want to wait until I 
hear ail the testimony, I have no idea what is coming in. 
| i would rather wait uatii tne various experts have expressed 
themselves. 
Y understood the Lxaminer‘s ruling to be, for 
the moment, as to its weight, 1t to be further argued in 
{ proposed findings. 
tik, LOROS: J want to state aI think there is something 


undesirable in the Sroadcast Bureau not making available to you, 


| 
i 
t 


sO you can have a full record, its witnesses, and then lying in 

wait and then aryving, when there is no opportun:.ty to cross- 

examine the Broadcast Bureau on the efficacy of its presentation 
MR. YACY: ‘kere is only an objection now as far as I 

am concerned. ra 


PRESIDING EXAMINER: Let us wait and cross that bridge 


* 


when we come to it. 

MR.GACY: Proceed. 

rHE WITNESS: hKOdH has two towers, powers is 1,000 watts. 
There are two nulis. 

WGSS, Miami, has four towers, power is 10 kilowatts, and 
there are eight nulls. 

KGNC has five towers, power is 10 kilowatts, and it could 


be ten nulls. 


PRESIDING EXAMINDIR: You say there could be or tnuere are? 


i 

| 

ae 

5 

| 

i ‘ 

> ht 

i | 

| THE WITNESS: ‘The actual theoretical pattern shows eight 

i ! 

inulis. 

| | 

| In one instance there, one or more of the possible nulls i 

te have overlapped the other, | 
s | . t 

WINZ has six towers, has 10 kilowatts andihas seven or | 


nulis. 


WIBG, Philad:iphia has five towers, power is 10 kilowatts, 


and there are eight nulls. 

WLKY, Providence, Phode Island, has six to% vers, pcwer is 
50 kilowetts, and there are eight nuils. 

WDIA, the vattern doss not show ; the 

}wower is five kilowatts, and there are more than five nuils. 

qvoP, Washington, has three towers, the power is 50 kilo~ 
watts, and there are four nulls, - 

WKBY, Buffalo , has three towers, the power is 50 kilo- 
watts, and there are four nulls. . 4 

KOMA, Oklahoma City, has three towers, tile power is 50 
kilowatts, and there are four nulls. : 

There is another pattern here taat is not Listed on that 
but it was furnished with this group of aeceeae 

Do you want me to comment on that? ! 

PRESIDING EXAMINER: ‘which station is this? 

THE WITNESS: This is a revised pattern on WGBS , Miami, 


but it is not listed on Tabulation 1. 


BY MR, fACY: 
Q I believe,Mr. Codley, that while it is not listed it 
‘is in the number of patterns. Is it your intenticn or was 
it your intention in connection with Exhibit E to rely also 
onet this pattern? If so I think you should comment on it in 
the same manner, 

A I might then edd all of the details for Tabulation 
I will do that fizst and then comeback to these other points. 

I would be Sine 25, WCBS, Miami, Florida, frequency, 
710KC; RMS, 1,393 milivolts; the null, 15 milivolts; the 


’ equivalent null for RMS of 555 would be 5.95 milivolts. The 


{pattern also exhibits radiation restriction of below 20 mili- 


volts per meter over an arc of 60 decrees and this would be 


the equivalent of 7.95 milivolts per meter. 

This pattern has six towers, the power is 50 kilowatts. 
There are more than five nulls. 

Q Mr. Godley, a general question about Column 5. Were 
you able to read the minimum pattern from thete sheets that were: 
produced here on the radiation pattern that we have, that is 
that you gave to the Broadcast Bureau? Were those derived 
from those particular sheets? 

A All the figures in the colum entitled “Null" and 
then in brackets, "Milivolts Per Meter" are taken from these 


proof of performance patterns. 


* 


BY BR. TACY: 

Q Would you turn pleese to the Aa ahi for 
WDIA, Memphis, Tennessce and explain to us how you secured this 
infcrmation from that paxticular pattern? 

(No response.) 

Q I believe your figure is seven milivolts in the last 
column. 

A You are referring to the last column entitled 
"“Cquivalent Null For RMS of 5552" ! 

Q Yes. 

A Yes, the RMS of the WDIA pattern is 395 milivolts. 


- 


If we are to equate this to a 10 kilowatt pattern proposed for 


| 


Q Perhaps we have a poor duplicate here, but couid 


g the null equivalent would increase to seven milivolts. 


you point out to us where you find your basic figure that you 
mentioned, 395, or hew you compute that? 

A Yes, the pattern shown has a very deep null at approxi. 
mately -- it would be in the upper righthand corner of the page: 
and the angle would be 227 degrees using hese larianes shown 
on that page. | 

re we wfollow that down into the null sonen we find that 
there is a dot on the innermost circle of ten circles, inside 

lof the 50, of thescisciedapareauso mitivolts.. 

PRESIDING EXAMINER: Off the record. : 


(Discussion off the record.) 


Let the record show that the witness is handing Mr. Tacy 


7? 

{ 

PRESIDING EX.MINER: On the record. 
— 

: 


the document that he was referring tc, that is that the witness 
was referring to. 
May I ask, to make the record clear, Mr. Tacy, is this a 
question of visua!:. inspection of a Gocument? 
MR. TACY: No, sir, it is not, and I was about to ask the 
witness the quest.on again, as to wnere he esecured the 395 
i figure because we are net aqreed. It is not visually apparent 
fron the material we have before us. 
THE eemesse I might say that as part of these pattern 
i exhibits, the detail of a null area was copied ABS brought 
along and that 395 was undoubtedly taken from the pattern that 
showed a complete major null and this is just the second pzege 
to it, to the license ete ie 
BY MR, TACY: 
Q In other words, in some instances all the way through 
here you did use additional material? * 
A In this one instance at least, yes, sir. 
PRESIDING EXAMINER: Is this material that is in the 
Commission's records? 
THE WITNESS: This is license information, all of it. 
MR, TACY: I understand, Mr. Examiner, that it is subject 


to check from the license file. 


PRESIDING EXAMINER: I just want the record to be clear 


where we got the eee 
BY MR. 

Q Now, referring to the radiation patterns for WGBS, 
| taze of them, I believe, Number 25 and Number a, Miami, Florida.. 
Ga you state if you knew, where the WG8S site is located with 
respect to the Evorglad=s? 

A Well, I Bion ree clarification indicate here it 
belief that the WSBS pattern listed for Line 9 is baseG on 
use of a differen: site than shown in the pattern for Line 

Q Now, le: us take these one at a time, In Number 
that is the site, I believe,in 1943? i 

A Right. 


Q Waen*t chat site in the Everglades? 


| A That was on the Miami side of the Everglades, yes. 


I don't know whether yon could strictly say it was in the 
Everglades per se. 
Q Well, at that time in 1948, wasn't it flooded at that 


tim2? 


| : eee 


PRESIDING EXAMINER: Do you mean the site? 

FER. TACY: Yes, sir, if you know. | 

HE WITNESS: Not that I recall, no. 
BY MR. TACY: 
Isn't that in effect swampland = wans't it in 1948? 
It was flat land, yes, sir. | ey 


And swamp land so far as you knew? 
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A No, I recall no difficulty, no reunites getting out to 
the towers and no preblem like that that I recall. It was 
perhaps a raised walkway created from shells. 

Q Pid you do the nacdcmeneee- there, sir? 

A Yes, I did some of those. 

Q Along the radials that soukeere measuring, what typ2 
of terrain did you have there? asn't that swamp land? 

A In some directions, yes, sir. In particular to the . 
west, but not too much in the direction of the major liebe. 

Q Was that. also obtaining in the null areas? 

A The swanplend, yes, to the west where the nulls are. 

Q Now, I believe you said that Item Number 5, the preset: 
site of the staticn, is somewhat avecarent, that is geographica:. 
Can you tell us whether or net that site also is located in a 
similar area? hi 

(No response.) 

Q That is with reference to the flooding or swampland. 

A I'would say probably. I have not: visited that 
specific site. No, this present pattern was done by another 
engineer. I am sorry to say. 

PRESIDING EXAMINER: I am not entirely clear here, Mr. 
Godley. In'this list of stations on Page 5 of the supplementar 
exhibit, did you have something to do with the tuning ee Se 


the proof of all of these antennas? 


THE WITNESS: No, I was responsible for three of them, 


“| 


The question was, however ~~ the cuestion I am answering here 
was, what existing operation has nulls equivalent to that 
[peseetes here. And this exhibit 2 SaCiSee At ealICCHCISEAT ORT that 
jthe nulls, some of them 10 years or more, have been obtainable 
to this dGegree of rentriction. | 
BY MR, TATY: 
Q Well nov, in view of your last pene euenty Mr. 
eee are there any of these cited that Comeaeon as you 
say, that decree of restriction or evencciose to it with 
pernaps the excep:ion of WGES, Miani? ee 
AB Yes, six, I believe so. 
g And- what is the minimum proposed by Cosmopolitan in 
g | this particular present design? 
A Referring to meov field, I can say the minimum pro~ 
posed is $9.5 millivolts at one point, 
Q And is it correct that you propose t6 adjust to 10 
percent & :low that? fa 
A If shere is a required radial in that direction. 
Q Is it true that according eo the tabulation on Page 


able 6 that your theoretical field is 5.6? 2 abs 


& That is the minimum theoretical field, yes. -- 
Q And isn't it true that you have four nulls between 


5.6 and 5.8 in the present Gesign? 


A On a theoretical basis, yes. 


wae 


And in view of your statement -- returning now to 
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Tabulation 1 or. Page § of Exhibit E-1l -+~ with the one exception 
of the Miami station, co vou find any similar er exact 
Situation with four nulls, with that minimum? 

AR I'might say that here we are. talking about measurec 
pattern..as opposei to theoretical and if I had referred to 
on Tabulation 1 to theoretical I might well have found many 


more that.were that ceep or ceeper, - 
_ To 


<—e 
a . 


Q Takirg an analogy here from your testimony this 
morning, Mr, Godley, let us turn again to Page 19 of Exhibit E 
and Table 6 and take in Number 7, the 5.6 theoretical field. 
Now, I beiieve this morning you testified that you were Borne 
to take 90 percent of the ma:cimum variaticn of the meov, which 
is 12.5 theze,. 

PRESIDING EXAMINER: Which is what? : 

ure. TACY: Excuse me, Mr, Examiner. I Ssaecnees a 
rephrase my question. 

MR. BOROS;: May I make this suggestion? Rather than 
sieeactise what the witness said this morning, I would reapect@- 
fully submit that it might be better if you asked him if he 
said. certain things and go on from there. 

| PRESIDING EXAMINER: Perhaps Pewee ty Ges Ge 
witness. 


MR. TACY: I agree. 


BY MR. TACYs. 


Q This morning in your testimony, didn't you testify 


that the meov «world be 9.5 with respec bs Number J on che 
table, on Table WNamber 6? 

Q Yes, th ee correct, at an azimuth | ‘angle of G Costes 
Q And in Number B, did you testify this morning that 

the meov would ke 10.7 percent? 


A Por the azimuth cf 11 degrees, I did. 


| , 
| 
| 
| 
| 


1 
would adjust it 93 pexcernt, nine and one-half in ¢ che first 
5 
i 
i 
‘ 
. 
} 


-Q .Now, fer agimuth 6 degraas, did yor. | sesesey, that you 


i 
: 
| 
| 
| 


instance? 


A If ther2is a specified radial in the conatruction 


That would algo be -- or £ We ask you this -- dic 


“ rmit in that Gerace TON yes, sir. 


you tostify then that that would also be trugi with zreepect to 
Azimuth 11, forming a meov of 10.07? | 

A That is also xrtrve for that. 

Q So that based upon those calculations, then aid you 
not testify that with respect to Azimuth of 6 Gegrees,. you 
would in effect, take 90 percent cf your 9.5 "in the azimuth 
six degrees. | 

And I will ask you if my arithmetic before me is correct to, 
say that would be &.55? 

A That is correct. 

Q ANd with respect to Azimuth 11,.where the maov is at 
10.7, would it he correct to state that the figure 9.62 would 


be a fair figure? 
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A Essentially correct, yes, sir, 

Q Now, comparing these last two figures that we have 
been taiking abou: and what they represent, along with two 
other nulls, do you now see a comparison or a similarity wita 
any of the figures; in Colum 5 on Exhibit Number E-l, Page §? 

A Yes, I can say that. I might add here that the 
Line 22 facility at WKEW, Buffalo, has perheps the directive 


system most similnr to that proposed by Edna and here the 


nuli zone was pulled down to the equivalent of 7.4 milivolts 


over an arc of 55 degrees and this is quite well under, the 
values proposed for Ednae. 
| Q Am I covrect in reading -- egain referring tc Items 
1 and 2 in Tabulation 1, Column 4 == that the implication is ies} 
than 25 over an are of 55 degrees? 
A That is correct. 
MR. TACY: r think that is ail. 
Mr. Examiner, I have no further questions of this witness. 
I wonder if counsel for the witneges or anyone else would have 
any objection to submitting these radiation pattems as an 
Exhibit of Cosmopolitan? 
The Broadcast Bureau would desire to have them in the 
record and we could present them as our exhibits, I suppose. 
MR, BOROS: If you want them I certainly won’t object to 
your submitting therm, 


MR, TACY: The acpplicant does not desire to éubmit these 


Ps 
om eve emerr 9s stems Ae erate @ aaner 


oa ee a naw ae Gee ees one e en thm feeamnennemeen we meee meee eee ae es 


ee Rae ene gen ay oer om 


loon ware wrwkenmeree 


| 


| 
: 
: 
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exhibits? 

PRESIDING EXWIINER: rt seems somewhat immaterial to me 
whs sponsors the exhibite. iaeetee these are reliable and 
accurate, That vavid be about the only question that could 
arise. | } 

MRe BOROS: I suppose sO. Still I think in the interest 
of procedure and regularity, if the Broadcast Bureau thinks 

it Gesirable, I taink it better for a clearer record, for them 
to submit it. 

“PRESIDING EYAMINER: We are going to Ros a aes AF 
few minutes so we will discuss that off the record. 


I would like to ask a few questions myself now. 


| 
: 
: 
| 
: 
: 
| 


I have been lcoking over the little biographical statement 
that appears on Fage 2 of Cosmopoliten Exhibit E, Mr. Godley. 
It is very succinst but I assume from it you nave designed othe:z 
directional anteénras. 

THE WITNESS: Yes, I have. 

PRESIDING EXAMINER: Have you in your ov experience ever 
aaatoned a two-elenent array? : | 

THE WITNESS: .Yee, sir, 

PRESIDING EXAMINER: And a three-element. array? 

THE WITNESS: Yes, sir. 

‘PRESIDING EXAMINER: How about a 4 or 5 or 6? 


THE WITNESS: I have gone up to seven, 


PRESIDING EXAMINER: X assuem also that in these different 
antenna designs the arc cf suppression is cater somewhat? 
3 THE WITNESS: Yes, each directive antenna is a custom 
4 || design for a epecific ar@ individval situation. 
5 PRESIDING EX\MINER: Nox, in your Exhibit E~l, thexe occur‘? 
6 |i this statement on Page 4, Line 5, “Contrary to some common 
conceptions, deep nulig ere not necessarily easier to obtain 
than a greater nu:aber of towers." 
| First of all. whose common conceptions are these? Are 
these emong consu.ting engineers or among the layman? 
THE WITNESS: I don't believe it would be true among the 


consulting enginesrs, but among other peopls, this wou 


| 
| 


rue. 

PRESIDING EXAMINER: Are they more difficult to obtain 
with a great number of tcwers ?- 

THE WITNESS: I might say that after initial set up on a 
two-element system, < reel Bean) anal? on the order we are 
talking of could be obtained in the matter of ‘a half hour. 
And this time is increased with the additional elements to 
control, 

PRESIDING EXAMINER: Suppose we were talking about a six= 
element? 

THE WITNESS: Six-element would stretch into a matter 
of days, months, probably, because there are so many more 


combinations that you can throw. 
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Would the obtaining ef the nulls in 


@ three-element arxays fall somewhere in ‘betwee n these two, 


say very 9 gen erelly that a three - 


© be twice as easily handled as a four-elemer. 


PRESIDING EXAMINER: Now, wovl.d your ansver depend in part 
THE WITNESS: Yes, 

PRESIDING EXAMINER: Wovld it definitely | depend on it? 
THE WITNESS: It definitely does. 


! 


PRESIDING EXAMINER: Suppose the are is relatively smail, 
| what effect dces <his have? 


3 ! 
| THE WITNESS: Generally with a ralati ively small are you 


| 
| 
| 
| 
t 
i 
| 
i 
| 
lon the width of the are of suppz ression? 
: 
| 
} 


can get the suppression with two towers which | would give one 
null in any given area. 
PRESIDING EXaMINER: You are matin it is easier to handle? 
“THE WITNESS: It is muck easier. | ; 
PRESIDING EXAMINER: So if you have & wide ae cf SUDPTEBS:.Cn 
your problems increase? | . | | 
_ THE WITNESS ¢ are ewes that is correct, 
PRESIDING EXAMINER: Then speaking gener cant ye is there 
a relationship Secucen ail of these Pasir chet have been 


enumerated; thatis, the are of suppression, the number of 


tcwers, the power involved? Are these variables,ia other words 


| 
| 
| 


which can affect ihe difficulty of adjusting the array? 

THE WITNESS: Yes, sir. 

PRESIDING EX.MENER: And could you tell me which ones 
are most critical in your opinion, based on your experience ia 
obtaining the desirad zedjustient? 

THE WITNESS: I would say “ high degree of supporession 
over & large are is the most difficult to obtain. 

PRESIDING EXAMINER: In that instance, woulc the power have 
any effect upon i::? 

THE WITNESS: ‘Yes, in my tabulation I have used stations 
from one kilowatt to 50 <== 

PRESIDING EXAMINER: Is it easier with a one kilowatt 
than it is with 50? 

THE WITNESS: If we are talking about ebsolutely field 
values it is easinr with a one kilowatt than a 50. But if we 
are talking about relative suppression, there is no -difference, 

PRESIDING EXAMINER: I think that is all for right now. 


Before we take a recess, I would like tompbserve that 
Aline A room is very warm it would be perfectly proper for 
anyone to remove his jacket if that is conducive to comfort, 

I imagine we will have redirect after recess. 

We will recess, 

MR. OCKENSHAUSEN: I have one eet to ask the witness. 


BY MR. OCKENSHAUSEN: 


Q~ I would like tc refer you to Page 15 of your: Exhibit 


: 
¢ 
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Numbex E, Mr. Godley. Do these purport to be the list of 


C 
oe 
tg 
@ 


¥ standard broadcast stations that previds service in the 
area? Is that correct? 
(NO response.) 


Q To the aalf miiivolt? 


ae eee eee eeeg epee 


A Yes, that is correst, 


Ly 0 act erg caw are Ameen ee ee ene 9 oe ane 98 wee nn ee ee noe 


SSaoreenemannereyoe setae tea Oeee 


G I ask to dook down the list sunti2 we come to 
790, which is Nurber 146, KTHT, 

A Yes, 

Q Right after that, there is a station on 820 kilocyszles 
in Dailas, WDAP; and WEAR, should not that station also be 
listed? 

A Possibly. 

Q Could you check and if it should be you will let us 


know after recess? 


A I will try. <* don’t have this pattern with me. 


MR, OCKERSHAUSEHN: It is non-directional. 

PRESIDING EXAMINER: I assuma this is soething that could 
be checked. | i 

THE WITNESS: I will try. — 

PRESIDING EXAMINER: We will take a ten minute recess, 

(Whereupon, at Be 2 recess was taken until 3:15 pom 

PRESIDING EXAMINER: Does the Bureau have some more 
cross~-examination? | 


MR, TACY: Yes, sir, just one question, 


BY MR, “ACY: 
Q Have you visited the site of this proposal? 


A Yes, I have. 


PRESIDING EX).MINER: You are talking about the Edna, 


Texas proposal? 

MR. TACY: Yes, siz. 

No further qeustions. 

REDIRECT EXAMINATION 
BY MR, BOROS: 

Q Mr. Godiey, directing your attention to Cosmopolitan 
Exhibit E=l1, Page 5, would you kindly state why the nulis 
depicted therson ara eguivalent in your opinion to the nulls 
proposed in Cosmopolitan application? 

A. ‘I have equated the various directed patterns tabu~ 
lated on this page to the Edna proposal through the RMS field 
of each of the ar:s:ays. i 

In other words, if the Edna array is adjusted to an RMS 
field of 555 as proposed, 555 milivolts, we must have a null in 
one specific location of approximately 8.55 milivolts. Now, if 
we doubled the RMS field, the null field would similarly double. 
So it is a direct ratio with RMS. 

G And the fact that there are different towers, in 
terms of the number involved, in one case in here, does not 
make any difference in your opinion? 


A To the null depth no, it makes no difference. 
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What about the way the towers are arrayed, does that 


Why not? 


configuration, Presumably swith seme tower arrange ments ther2 


would be no nell, but «hare there is a theoreti al audits - the 


. 
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depth, given proper ‘siting and sc on, the dspth | can be as deep 
as any of these shown, whether there is four towers Or two. 
MR. BOROS: <£ direct your attention tec e docurent which, 
! Yous: Ronor,has been distributed to all parties, It is headea 
"Tabulation Adijusimant and Mainte nence Toleran aces.” 
‘I would lixe to have it marked for identification as 
Cosmopolitan Exhibit Nunmbar 2, 
PRESIDING EXAMINER: E=2, 
(The document referred so was 
marked for identification as” 
Cosmopolitan Bihibit E-2.) 
BY MR, BOROS: - Ala | 
Do you have a copy of that before you? 
Yes, sir. | i 
‘Dia you prepare that? 
Yes, sir. 
Is seneras and correct? 


Yes, sir. 


A ‘The : gull depth is developed because of the pattern 


J 
: 


MR. BOROS: i offer Cosmopolitan Exhibit E-2 into evidense, 
Youx Honor. . ae: - 

PRESIDING EXAMINER: Let me be clear what this is, I 
believe this was veferred to this morning fa responce to some 
inquiry by Mr, Tacy, but I am not sure what it is supposed to 
show, | | } 

BY MR, EORCS: 
Will you explain what it shows, Mz. Godley? 

A It, shows in the third column from the left the 
adjustment field computed from current phase parameters which 


wild be utilized co facilitate adjustmant procedure. It also 


shows assumed end tower radiations of plus or minus ‘three-quarte +4 


of one percent in field, Dlus or mi nus one eegree in phase, and 
thereafter combinations of one-half percent in field and one~ 
half a degree in phase. 

These variations listed in no case exceed the meov values. 

PRESIDING EXAMINER: Was this to show what could happen 
on each one of the azimuths shown? * 

THE WITNESS: That is correct, yes, sir. 

PRESIDING EXAMINER: What is that second colum, Mr. 
Godley? 

THE WITNESS: The second column is really a reference 
more particularly for engineers, it shows the angle used in 


the computations from the axis of the array. 


In other words, the axis of the array is at 26 degrees 


azimuth, 


PRESIDING EAAMINER: To you use the center tower es the 


fixed reference point ane en Compas the variation £ from the 
end towers? . 

oat ESS: Ves, fixe 

PRESIDING EYANENER Doss anyone have any cemrites fying 
questions? 7 


MR, OCKENSEAUSEN: We might, sir. 


@ 


RECROSS-EXAMINATION 


© 


BY MR, SCRERSHAUSEN s 
Q Mr. Gocley, xseferring to tha nescin de on the top 
eres se your Exhibit E+2, we have the first indication of plus 
half a degree, nlue or minus half a degree, plus a hait percents 


pivs cnewhaif degrees. 


; 
| 
: 
| 


A Yes, sir. 


Q Does that maan that each of the end towers are moved 


{ 

i 
Do you see that column? | 
the same way? 

‘8 

E * 
A Yes. 
Q Do you have any idea or do you have any example of 
what- would happen if you moved one of the end towars one way 


and one of theother end towers the other way at the game tine? 


? 


A Yes. 
MR.: BOROS: I object, this is something not in evidence. 


MR. OCKERSHAUSEN?: We are simply asking him questions 
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16 
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| 
based on this exhibit. 
| PRESIDING EXAMINER: I think it is a proper question. 
HE WITNESS: Yes, the extreme righthand column shows 
the Number One tover, varied plus cnewhalf percent in field 
and minus one-hals degree in phase, while the Number 3 tower 
if varied would ba plus ecne-half percent in field and plve 
fone-half degree in phase, and thie ia believed to be the extreme:|! 
condition with this amount of variation, | 
MR. OCKERSHAUSEN: That is what I wanted. 
We have ~ further questions. 
‘PRESIDING EXAMINER: Are there any objections to the 
Exhibit? 
ae TACY: I have a question on this. 
g BY MR. TACYs: 


Mr. Godiey, in Column 3 under the title “Adjustment 


upon the figures contained in that column? 

A Yes, 

Q Well, now again referring to Column 3, are these the 
figures that will be filed with the Commission? 

A No, they wiil not be filed with the Commission. 

Q Did you testify this morning that these figures were 
going to proximate 906 percent of the meov? 


A The proof of performance field will proximate 90 


H 
Field,Milivolts Per Meter," are these studies premarily based 


percent of the meov. 


MR. TACY: Mr. Examiner, on the basis of this witness's 


testimony, I would ebject to the exhibit as being based on 


are wreally fic: u From the witness's Own 
in this cena. 

I am not guite sura I uncerstand what 
these figures zre, iM. Gedley. Could you eae again just 
what they represent? 

| THE WITNESS: These figures in the third column | are an 

adjustment field conputed from current and Steen parameters 

| which will be utilized to facilitate the adjustment procedure, 
and while the adjusemsnt aim will be ae these fieids 


proof of performance must necessarily include some of 


ee Oe RI RAEI CRA A ACG aE HOt ane G ARR RORO ACCT RAE wnt ot (Wh Seen nent ener ane, 


these varistions shown, or have rcom for some Pe these variae 
tions shown. 

PRESIDING EXAMINER: I am not quite sure what: you 
their being fictitious, Mr. Tacy.e 

MR, TACY: They are at complete variance = zem the applica=- 
tion. They are complately different Bee in this third 
colum: that appears in his application and Bil caseincre again 
this morning was that actually, as-we understood it, at least that 
what was to be filed with the Commission here -- Gnorooe of 
performance I am talking about now <~ would be approximately 90 


percent of the meov figures, and of course would have nothing te 


do with the remainder of the exhibit on these variations, 


MR. BOROS: May I ask the witness a question which may 


clarify this? 
REDIRECT EXAMINATION 
BY MR. BORCS: 

Q Could you state the relationship between three Liguxest. 
irrespective cf what appears on Cosmopolitan Exhibit No. E~2? 
Here are the three types of figures which I have in mind. The 
meov, the adjustment field and what will be filed with the. 
Commission! by wey of a proof of performance. Is any relation- 
ship between cr among those three categories and if =A. could 
you state what i: is? a 

A Yes. The meov is or are maximum expected operating 
values which ar shown on the polar pattern in mire 2 0f _ 
Exnibit E, These were fixed before I entered the case and 
upon study of the situation I found that r would go about 
adjusting this array from Column 3 of Exhibit E=2, using these 
parameters rathex than those : shown in the original filing. 
= “on this besis I come up with these aapusteent fields which 
meet the requirements better. From the adjustment point of 
view it is going to be much simpler for me an meet these | 
requirements using these parameters to start with. i 


Q Have you ccmpleted your answer with respect to what 


you will finally file with the Commission with regard to proof 


of performance? 


A The proof of performance field will, in order to 


permit some of these variations shown, be set at values 


1 
| 


approximately 10 pexcent under meov fields. 


} 

| 

MR. TACY: May I go ahsad now? 
RECROSS~EXSMINA TION 


BY MR, TACYs 


a 


| 

Q Then do I understand, as a matter of fact; the figure 

that we find in Coiumn 3 which you have explained in your note, 
that the array will never function at these figures? Is that 


Q At what times will these figure be correct as to the 


correct? 


| 
HI 
| 
| 
| 
| 
{ 
| 


A No, I do not believe you can say that necessarily. 


{ functional operatzion of this arrzey? 

| target adjustment field. And this 
is what we will shoct fer in the adjustment of the array. 

| But in order to be practical about the thing, assuming ws 


come up with these exact thecretical fields, we will upset the 


arrey sufficientiy to £411 in the field to within about 10 
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| 
| percant of meov. ! 

MR. TACY:s _ I think, Mr. Examiner, the witness's Jast 
_ answer is a grcuncr for our cbjection.” | 

“MR, OCRERSHAUSES: Mr. Examiner, I too, think the more I 

hear, the answer the more I doub¢e the relevance of this exhibit, 

I cannot tie it in at all. 

PRESIDING EXAMINER: I think what is bothering Mr, Tacy is 
“the same thing that bothers MA, Hre Godley, and as he just 


has not asked the propar question. 
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Are these simply interesting figures that show relation- 
ships or do they have some practical connection with the array 
in operation? 

In other words, if you know right now that the final 
adjustment will de within 10 percent of the meov, of what 
‘consequences arc these figures? 

THE WITNESS: These figures? 

PRESIDING EXAMINER: In other words, what finding would I 
make in an Initinl Decision based on these figures? 

THE WITNESS: These figures are a theoretical pattern abou':| | 
which the adjust2zent is going to be maten | 

i PRESIDING EXAMINER: Are these the minimus, field that you 
would expect on 3ach of these angles? 

| THE WITNESS: These are the minimum fields that I could 
expect, yes, siz. 

PRESIDING EXAMINER: Then you will adjust upwards from 
those? 

THE WITNESS: I will either adjust upwards er allow for 
some variations and file on that basis. . 

PRESIDING EXAMINER: If you did adjust upwards to this 
figure which is within 10 percent of the meov, then what 
meaning will these last few column have of the variation in 
phase and current? 


THE WITNESS: Well of course these variations are a 


theoretical study and we are attempting to equate this to an 


exact field conditioa which is not always possible. 
PRESIDING ENAMINER: Let me put it this way: ‘Let us just 
take the first agimuth, 3 ; : eajeotnant field is 
39.7 mvfite Now if I understand you coxeoeiey the Ligure for 


that agimeth in your final adjustmant will be somewhat higher. 


Thet being the case, what sicnificance . can we draw from these 


various computations showing variation in vhass and current? 
sama manner az any theoretical pattern relates to meov. 


the figure that you show in these last four er five columns 
thea become irrelevant, since thay are based on a computed 
field which will net exist? 

THE WITNESS: No, I don't believe that at all because it 
might -=- let us lock at for instance the last colum and 
make an aeeenction that from the theoretical perancters at 
which we aimed we have the variations shown at the head of the 
“column, and it micht perhaps be that the tesctcomae already 
has included some variations of this sort into it at the time 
of the proof. a 

PRESIDING EXAMINER: Does anycne else have @ny guestions? 

No response.) 


MR. TACY: Mr. Examiner, I believe that wa understand what 


the witness means by this -exhibit. And I believe his testi- 


H 
ft 
‘ 
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| 
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' 
i 
; 
PRESIDING EXAMINER: What I an gatting at is thiss a 


mony is clarified to us to the degree that his commitments are 
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i |} are clear and we vould nave cur objection stand, not being of 
any evidential value jin this proceeding. 
PRESIDING EXAMINER: That is my problem, Mr. Boros. 


Pexheps I missad sonething, but I cannot understand what ne 


MR. BOROS: One of the guestions in issue is to determine 
whether the directional antennas system pxcpesed by the 
applicant can be adjusted and mai:tained as proposed. 

This material ge to showing the initial adjustment of 
the antenna system and aes the stone taken by this einecs 
or which he propyses ts take in his expertise to develop 
initially his arzay. It certainly is one of the series of 
erene leading to the conclusion which we propose; that we 
would be eble to install this thing and overate it. 

PRESIDING EX7.MINER: I understand that, but then he also 
says that he is coing to have mintercrene set of field measuze-- 
ments for the final adjustment. 

MR, BOROS: Yes, and I underetand in order to avoid -= I 
don't want to characterize his testimony, since I object to 
other counsel doing it <= he stated on the record why he 
intended to do it and why he intends to come up with an easie:: 
figure to live with. | 


PRESIDING EXAMINER: The best I can say is this: I think’ 


findings of fact: I could make besed on this exhibit. 


it is harmless. I don‘t think it is going to prejudice any 


other party, but at the moment I cannot see the materiality 


of any of these columns. 

MR. BOROS: A Sexes the Broadcast Bureau ee anxious to 
elicit this fer whatever purpose it could apes to serve for 
clarification. Now I gather there is a different viewpoint. 

We have been alerted to this problem and we believe it 
will serve to clarify things, but Xr won't contend further. 

PRESIDING EXAMINER: Normally <r don't like to receive 
things for what thay are wort?., but since thi~ is only one 
page it is not going to clutter up the record and I wiii 
receive Exhibit EZ-2 and you can make any argument: from it 


‘in your propossd findings. 


THE WITNESS: Could I add soxsthing that might help here? 


PRESIDING EXAMINSR: If you can add anything that will 
clarify the situation I would appreciate it. 

THE WITNESS: I might say that the ponventiones thing for 
me to say would be that the adjustment field is what the proof 
will be. But having been in this business sO long, I know this 
would be the wrong thing to do for my client? So I am proposing, 
in actual practice, to come up with slightly differential 
fields, 

PRESIDING EXAMINER: All righte 

THE WITNESS: And I think here it has confused you 
because I have been sufficiently honest to sey that while this 
is the theory end the conventional thing is to adjust to it, 


from a practical point of view I would not impose this on my 


client. . 
PRESIDING EX\MINER: Your integrity has gotten the exhibit 
in, even if it is confusing. 
{The cocument Meratorore marked 
kor identification as Cosmopolitzs | 
Exhibit E=-2 was receives in 
evidence.) 
FURTHER REDIRECT EXAMINATION 


BY MR. BOROS: 


Q Directing your attention to Exhibit E, would you 


kindly look at Figure 2? 
A Yes, six. = 
Q Does thet show low values over a large arc? 
A Well, wa have really the minimum value only at one 

point and the ars minimum field is not great, and over most 

of the null zone, or over more nen half of the null zone, the 

meov field is considerably eater than tke minimum, 
PRESIDING EXAMINER: Could you state what cnelee is, 

Boa so we have it in the record? | s, 

_ THE WITNESS: The arc of minimum field is approximately, 
teckcs assume two degrees. Now iet us give absolute values. 
The fields greater than 15 milivolts occur over an arc of 
approximately 50 degrees. The fields below 15 milivolts occur 
over an arc of only about 30 degrees. And fields below 10 mili. 


volts occur over an arc of approximately 3 dagrees, demonstrati. 
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“issve? Quite clearly it mast not be, or is not reasonably to 
be held to be, the insuver of his proposal. We are dealing 


with here a very tupLicated colLection of scientific prin-— 


ciples and ius: : Short of actually 


lding the station and taking 2-proof of performance it is not 
possinie to predict with exactitude what the results of any 
given combination of phase and base current retio will produce. 


Nevertheless, the Commission has held, and very recently, 


would vefex to the Commission's Memorandum Opinion an 
| 


of August 21, 1968, just less than two wecks ego, in th 
of Gordon Broadeasting of San Diego, Inc., File No. BE-17782 


moission release bearing FCC 68-832. I don't believe it 


n | 4 
the FCC reports cr Pike & Fischer. Never- 


theless, this Memorandum Cpinion and order involves the 


uestion of the adequacy of the antenna protecticn to the same 


dominant station presented in this case, KKH, Shreveport, 
P 


novisiana. ‘ 
There the Comuission denied petitions to deny filed by 
XWAH and concluded with this statement from paragraph 9: 
“After carefully considering all data preeentedl we find 
that the applicant has reasonably established that adjustment 
and operation of the proposed antenia axrays within limit of 


radiation preposed is feasible and that no interference will 


result to Kwxk.® 


eta She 
NR. POTTS: On zero mascimon 
it was in both cases. 
MR. SLOXE: You zere speaking of the 
€egrees, six, was a showing of vector 
veriations ak We tibnitted in rebuttal by KWKH. I believe 


© worst ana Least favorable 


- Suntley. 


{ 
r 
{ 
| 
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MR. SLONS: It would exceed the maximum allowable on either 


NE: ‘ : @ vaxiation would increase 


POTTS: No, six. On 2 degrees if we vary 1 per cent 
in .6 cf a degree, MEOV would be exceeded by 2.6. 
MR. ‘Yes. Alse the maximum value was 13.3. 


isn't it? 


MR. POTTS: The maximum is 13.3. Now the computed patterr,; 


which is the pattern to which we would adjust, at zero, is 
only 8.75. 

“MR. SLONE: Yes, but in your answer to Mr. Berkemeyer's 
question you said it would not cause interference. 

MR. POTTS: Yes, six. : 


MR. SLONE: I think that cable indicating a maximun 


Allowable as the value it can not be exceeded without causing 


inter# 
correct. But on zero degrees the 


showing which does appear in table 3, to Runtley Exhibit 1, 


%, 


between presume that the ccinputed pattern, which is the 


per meter with a maximum oer- 


h a meximem permissible o: 
Now, taking the adjvstments, 
exe shown through 14 combinations cf variations of phase 
an@ base current ratio, which are shown in tha 
no time does the resultart vector excecd 13-3. 
MR. SLONE: Based uron those variations. 
On these variations, yes, six. 
Now just assuming, and I frankly don't think that the 
record shows this exactly, although we probably could find 


out by looking at the KWKH showing -- 


MR. SLONE: I think that answers the question I had. 


MR. POTTS: Yes. I believe when you add the 2.68 milli- 


volts to the calculated you do not exceed the maximum 
permissible. 
MR. BERKEMEYER: Any fuxther questions of Mr. Potts? 
Thank you, Mr. Potts. 


Mr. Ockershausen. 
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Hana, Texas 
Requests: 1130ke, 10kw, DA, Day, Class IT 


Docket No. 16573 
File No. BP-16570 


Requests: 1130kc, 10xw, DA, Day, Class IT 
For Construction Permits 
MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Loevinger absent. 


erat 
the povi-g 
tion filed by Cuero Broadcasters, Inc., licensee or Station 
Texas, opcosing the H. H. Huntley application; (ec) a petition filed on Decene 
ber 11, 1964 by International Ereadcasting Corporation, licensee of Station 
KiiGi, Shreveport, ‘Louisiana, against the Cosmcpolivan Enterprises, Inc., 
apolication; and (a) vesitions filed by International Prosdeasting Corporaq 
tion on August 18, 1964, December 10, 1964, and March 11, 1905, ageinst “ne 
H. H. Euntley application as well as a pleading entitled "Reply to Opposition 
to Further Petition To Designate Application for Hearing" filea April 27, 
1955, with engineering affidavits annexed thereto. 


2. The applications of Cosmopolitan Enterprises, Inc., and H. EH. 
Huntley proposed first transmission services for Edna and Yoolum, Texas, 
respectively, end!are mutuelly exclusive in that simultancous operation of 
poth vroposals would result in mutually destructive interference. On Aug- 
ust 2k, 196%, Cuero Broadcasters, Inc., licensee of standard broadcast 
Station KCFH, Cuero, Texes Y; filed a petition opposing the Huntley pro- 
posel and requesting to be made a party to a hearing on the application. 
In its petition, Cuero stetes broadly that the granting of th: Hmtley pro- 
posal would te highly detrimental to the public interest, convenience, and 
necessity due to the fect that 1) the population in the area is declining, 
2) the average income of the residents of the area is below the national 
average, 3) Cuero's pregram service is based on its survey in 1962 of the 
needs of the erea and, if the Huntley application is granted, the station 
cannot meet its comuitment to serve those needs, 4) the staff of KCFH <s 
highly experienced and serves the Yoakum Chander of Commerce, the Yoakum 
public schools end the commmity in general, including assistance to the 
Civil Defense Authority. 


a 
LJ According to Kcr, the distance between Cuero and Yoakun is 17 miles. 
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In view of the fact that Cuero and the proposed station would 
be in Girect competition, the Commission finds that Cuero has standing 2/ 

but its general conclusions are not supported by sufficient factual ellega- 
tions or adequate detailed information to raise a substantial question 2s 

to the ability of the area to support another proadeast station without loss 
or degradation of service to the public. Moreover, Cuero does not show tne 
specific relationship between any assumed losses in revenue to the withdre aa 
of particuler programs or program service. Accordingly, the Commission Tinws 
thot Cuero has not raiscé en issue which would require 2) hearing on the gues- 
tion of whether the area cen support an additional broadcast station. Horri- 
man Brosdcasting Co., 2 FCC 2d 320, &6 BR 2a 709 (1966); Autus Jonson, (Fcc 
65-203 released February 24, 1966) 2 FOC 2a 620 , RR ~~ (2966) 
Missouri-illinois Breadeasting Co., 1 RR eal (1963); Tree Broadcasting Co-, 
2 RR 2d 15 (2963). ‘ihe petition in opposition to the application or: H.H. 
Huntley, filed by Cuero Broadcasters, Inc., will therefore te cenied. 


kh. To each of the numerous amendments to tne application tendered 
by H.H. Huntley, KWKH has objected on the same grounds or their objections kere) 
the Cosmopoliten proposal, namely that the proposed 0.005 miv/m contours would 
fall relatively close to the KWH normally protected 0.1 mv/m contour on oi 
besis of the proposed MEOV's; that each applicant proposes to suppress wae 
proposed 10 kilowatts of power to critically low velues in the general direc- 
tion of KXKH (Cosmopolitan and Hmtley propose MSOV's es low as 8.9 and 10.3 
mv/m, respectively, for 10kw of power); thet minor varicvions in the operaving 
parometers of each proposal. would cause the proposed MEOV's %c be exceeded. 
Since studies of these proposals indicate that protection to KE is eriticct 
end in view of the.degree of signal suppression proposed, the Cozuission fc =s 
that 2 substantial questinn exists as to whetner the applicants will be a5.- 
to edjust and maintain the entenna systems as proposed, | and waetner edequave 
protection will be afforded KWKH. 


5. KWKH has also objected to the Huntley proposal on financial 
grounds, adopting at first the allegations of Cuero that tne Yoakun markes 
is already served by KCFH, thus raising the cuestion of} whether the erea cen 
support both stations ond iater, referring to the engineering emendments of 
Huntley which it is alleged will require additinnal funds for construction 
not taken into account by Huntley's financial data. 


6. In the Cuero petition it is alleged that Eumtley's predicted 
revenues are inaccurate and this contenvion is aGopted iby International Eroace 
casting Corporation who, in addition, allege that in view of the increased ex 
penses involved in Huntley's constructing, adjusting, mainteining and monitor- 
ing the proposed array due to the extreme suppression required, he has not 
demonstrated that he is financially qualified to meet these costs in addition 
to those of the construction and operation of the station. It is further alieg 
that the amendment of Huntley requesting 10kw will require additional funds +o 
construct the station, and that this fact was not taken’ into account by Huo 
ley's construction estimates. Examination of Huntley's application discloses 
thet he hes more than enough money available to construct and-operate the pro- 
posed station for a period of one year 3/ana both Cuero! and International co m 
present : 


2/ FCC v. Senéers Brothers radio Station, 309 US G70 (9 RR. 2008) 


3/ Ultravision Broadcasting Co-, et el, 5 RR 2A 343 
| 
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sufficient information either on the factor of increased construction costs 
or the additional funds necessary to construct, adjust, maintain and moniter 
the proposcd array to raiscany substantial end material question of fact in 
this regard. Similarly, the Com ission has examined the financial Gate pro 
vided by the applicant, Cosmopolitan Enterprises, and finds that this appli- 


eant also has the necessary funds to meet the Ultravision standard. 


> : 


7. From the informetion before the Comission iv cppcars that excezs | 
as in@icated sy the issues below tip epplicants are qualified to construcs, om 


and operate the proposed stetinns; however, in view of the fact that the oappli- | 


eotions are mutually exclusive in that operation oy the applicants 2s proposes 
would result in mutually destructive interterence: and in view of tae fore- 
going, tae Cosmiscion is unable to make the statutory finding that a grane 

of the subject applications would serve the pudlic interest, convenience, 

ana necessity, and is of the opinion tnat the epplications must be designa 

for hearing in a consolidated proceeding on the issues set forth below: 


Accordingly, IT IS ORDERED, Thet pursuant to Section 309(e) of the 
Commnications Act of 1934, as amended, the epplicetions ARE DESIGNATED FOR 
EBSARING IN A CONSOLIDATED PROCEEDING, at a time and place to de specified 
in a subsequent Order, upon the following issues: 


1. To determine the areas and populations which would receive pri+ 
mary service from each of the proposals and the availebilivy 
of other primary service +o such arees and populetions. 

To @etermine whether the Girectional antenna systems 2 

by the applicants can be adjusted end maintained as propose 
fo determine in light of the evidence 2dduced under the prée- 
ceding issue whether either proposal would provide adequate 
protection to Station KWKH, Shrevepor’, Louisiana. 


To determine, in the light of Section 307(b) of the Commnica- 
tions Act of 1934, as amended, waich of the proposois would 
better provide a fair, efficient and eguitaole distribution 
of radio service. 


5. To determine, in the light of the evidence edduced pur 
the foregoing issues which, if either, of the applicay 
should be grenited. 


IT IS FURTHER ORDERED, That the petition filed by Cuero Eroadcast- 
IS DENIED. 


: 3.. Tf IS FURTHER ORDERED, That, the International Brosdeasting Corpore= 
tion, licensee of Station KWKH, IS MADE A PARTY to the proceeding and tzcv 

its petitions filed against both apolicents ARE GRANTED to the extent indi- 
cated herein end ARE DENIED in all other respects. 


~ ko 


4. IT IS FURTHER CRDERED, That in the event of a grant of cither of 
the applications in this proceeding, the construction permit shall contain 
the following conditinn: 


Pending a final decision in Docket No. 14419 with respect to pre--. 
sunrise operation with daytime fecilities, the present provision A 
of Section 73.87 of the Commission's Rules ere not extended to 

this authorization, and such operation is precluded. 


5. If IS FURTHER ORDERED, That, to evail themselyes of the opportiun- 
ity to be heard, the applicants and party respondent herein, pursuant to 
Section 1.221(c) of the Commission's Rules, in person or by attorney, scali, 
within 20 days of the mailing of this Order, file with the Commission in 
triplicate, a written eppearance stating an invention to appear on the cate 
fixed for the hearing and present evidence on the issues specified in vais 


Order. 


tion 1.594 of the Commission's Rules, give notice of the hear 

Gividually or, if feasible and consistent with the Rules, jointly, 

the time and in the manner prescribed in such Rule, and shall advise the 
Comaission of the publication of such notice as required by Section 
1.594(¢) of the Rules. 


FEDERAL COMMUNICATIONS COMMISSION 


he ¢ i 
Ben F. Weple 
Secretary | 
Agopted: April 6, 1966 | 


Released: April 11, 1966 
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In re Applications of 


DOCKET NO, eee 
File No. BP-16347 


QOCKET NO. 16573 


Yoakum, Texas e No. BP-16570 - 


For Construction Fernits 


wewevervuevervee 


Appearances 


Jerome S. Boros and Edward L. Smith on behalf of Cosmopolitan 
Enterprises, Inc.; Nillien J. Potts, Jr. on benalf of H. H. Huntley; 
Harry J, Ockersheusen on behali of Internationai Broadcasting 
Corporation; and Vergil W. Tacv on behalf of Chief, Broadcast Bureau, 
Federal Communications Commission. 


INITI¢L DECISION OF HEARING EXAMINER YH. GIFFORD TRION 
Issued August 7, 1967; Released August 7, 


¢ 1. These applications were designated for hearing by the 
Commission in an order released April 11, 1966. Cosmopolitan seeks a 
construction permit for a new stancerd broadcast station to operate on 
1130 kilocycles, with 10 kilowatt power, daytime only, et Edna, Texas. 
Huntley likewise seeks a construction permit for a new standerd broad- 
cast station using the same facilities at Yoakum, Texas, The Commission 
found both applicants to be legally, financially, technically and other- 
wise qualified, except as to certain matters shown below in the issues, 
but since the two proposals would result in mutually destructive inter- 
ference, they were consolidated for hearing. 


2, International Broadcasting Corporation, licensee of Station 
KWKH Shreveport, Louisiana (1130 ke, DA-N) was made a party respondent. 
The hearing issues were stated as follows: 


1. To determine the arees and populations which would 
receive primary service from each of the proposals 
end the availability of other primary service to 
such areas and populations, 


nny eee en ener 


To determine whether the directionel antenna systems 
roposed by the applicants can be adjustediand main- 
ained as proposed. 

To determine in light of the evidence adduced under 
the preceding issue whether either proposal would 
provide adequate protection to Station KWKH, 
Shreveport, Louisiande 


i 
. 


To determine, in the light of Section 307(b) of 
the Communications Act of 1934, as amended, which 
of the proposals would better provide a fair, 
efficient and equitable distribution of vedio 
service, > - 


To determine, in the light of the evidence’ adduced 
pursuant to the foregoing issues which, if either, 


of the applications should be granted. 


3. Following a prehearing conference on May 4, 1945, hearings 
were held on various dates in July, October and November. | The record 
was closed on November 15, 1966 but was reopened on June &, 1967 to 
receive an amendment to Huntley's application and wes thereupon closed. 
Proposed findings of fact and conclusions were Filed dy ell of the 
parties, including the respondent and the Brosdcast Bureau. 


: 


Findings of Fact 


Communities Involved 


1 / ( 
4, Edna, Texas with a 1960 population of 5038- is the county 
seat and largest city in Jackson County, Texas. Jackson County had a 
1960 populetion of 14,040. 


5. Edna is governed byxa mayor and city council under e home 
rule form of government end provides the usual municipsl services such 
as police, fire, schools and recreation. Some of these services are 
delivered to persons residing outside the city limits upon payment cof 
a fee. According to Mr. Tinker, the Mayor of Edne, records of the 
city's water department indicated that the population of Edna ia 1966 
was approximately 6000, The census reports indicate a steady popula- 
tion growth for both Edna and Jackson County, and the school population 
of Edna has likewise experienced steady growth since 1962, QO 
I te ee 

_1/ 4ll population figures are taken from the 1960 United States Census 
unless otherwise noted. iss 
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6. There are two meat processing plants in Edna just beyond 
its city limits ond also a welding company. The city has three banks 
an@ the usual civic, sociel and fraternal organizations. While fdna 
has one weekly newspaper, neither it nor Jackson County has an AM, ™M 
or TV station within its boundaries, The estimated lebor force of Edna 
is 4,400 persons. 


7, Plans have been made by the U, S. Bureau of Reclamation to 
construct 2 dam and reservoir a few miles from Edna, but at the close 
of the hearing this proposai had only advanced to the stage of a bill 
being introduced into the House of Representatives, 


8. Yoakum with a 1960 population of 5,761 is,located on the 
poundary of two Texas counties. Approximately 70% of the city is in 
Lavaca County and the remaining 30% is in Lewitt County. t is like 
Eéna in having home mule and in having no assignment of an AM, FM or 
TV station. Yoskum is not a county seat since Cuero is the seat of 
Dewitt County and Hallettsville is the seat of Lavaca County. Station 
KCFH is situated in Cuero. 


9. While Yoekum 1 
stock raising is an important 
several companies which tan 1 
édout 150 persons are employed 
Yoakum has one newspeper which 
own school and municipal hospit 
& district office of the Texas hi 


oce n agricultural area in which 
there are within the city 
mancfacture Leather products. 
ing plants and vegetable canning. 
avs thre mes weekly. It has its 
churches of various denominations. 
ghway department is located there and 
small offices of other state agencies are situated in Yoakum, The local 
authority has been working with the U. S. Bureau of Reclamation for the 
location of a dam epproximately 15 miles from Yoakum, but the record 
does not indicate thet any definitive steps have been taken toward author- 
izing the cam. Census figures show a slight increase in population from 
1640 to 1960, but there has heen a population loss during the same period 
in both DeWitt and! Lavaca Counties. Yoakum has an estimated labor force 
o£ 3,160 persons and has three banks. 


Dore ct 


jweereu Dd 
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Proposed Coverare 


10. The two applicants each propose a 10 kw ststion on 1130 ke 
at Edna and Yoakum, respectively, Each station would operete daytime 
only and employ a directional antenna, Yoakum and Edna are 35 miles 
apart and are both in southeast Texas. 


Casmepriitan 


ie. oe ne 


V1. Cesmonoli ‘ station, based on calculated radia- 
tion values specifie } {onal antenna and ground conductivity 
values from Figure M- Rules, would provide primary service as 
snown in the foliowing 


Contour rea ii Population. 


2.9 mv/i . 7,795 166,768 
0.5 av/m 18,100 334,702 


the area within the proposed 0.5 mv/n contour’ is .served by three 
g stations. Portions are served 4s follows: 


5 stations 75-100% 
‘L station 50-75% 
22 stations 25-50% 
44 stations less than 25% 
The minimum of existing services to any portion of the area is 12 and 
the maximum is 29, 


12. The city of Edna, Texas itself receives primary service 
from eight existing stations, There ere least’ five primary services 
(2.0 mv/m oc more) to the communities of Hallettsville, Palacios and 
Port Lavaca which are communities of at leest 2500 persons within the 
proposed 2.0 mv/m contour, Three other communities with urban popula- 
tions within this contour (Cuero, Victoria and Yorktown) now receive 
primary service from nine stations, Cosmopolitan would bring the first 
local outlet to Ecna. . 


Buntlev Coverage 


~ . 1 
13. Yoekum is neither a county seat nor a part of jany urbanized 
area, It is situated about 16 miles north of Cuero which has one 4M 
station and is the county seat of DeWitt County. Using the calculated 
values of radiation specified for the proposed directional antenna and 
ground conductivity values from Figure M-3 of the Rules, the expected 


coverage of Huntley's station is shown in the following table: 


: | 
Contour Area (Sq. Mi.) Population 


2.0 mv/m 9,480 171,217 
0.5 nv/n 20,914 


i 
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14, Primary service is provided to the entire area w 
proposce 0.5 mv/m contour by three existing stations. Portio 
served as follows: 


stations 75-1002 

stations 50-75% 

stations 25-50% 

stations less than 25% 
will thus receive a minimum of nine primary sig- 
25, 


15. The maximum mumber of primary signals to the urban commu- 
pity of Victoria within the proposed 2.0 mv/m contour’is nine, Within 
the seme contour the urban community.of Port Lavaca receives 4 minimum 
number of five pri 
now available to ¢ 


imary services, Eight daytime primary services are 
he city of Yoakum itselz. 


Directionai Antenna Issue and Protection to Station KWKH (Issues 2 and 3) 


he Memorancum Opinion and Order which designated this 
cese for hear the Commission took notice that both applicants pro- 
pesed to supor Siction in the direction of KWKH to critically low 
values and Ect minor variations in the operating parameters of 
eech propos yu result in exceeding the proposed MEOV of each sta- 
tion, re the Commission feit that a substantial question existed 
as to whether the applicants would be able to adjust and maintain antenna 
systems as proposed and whether adequate protection would be afforded 
to KWKH, 
17. Station KKH operates on 1130 ke/s with 50 kw power, direc- 
tionelized at night, in Shreveport, Louisiana, It is a Cless 1-8 
station. Both Yoakum and Edna are located approximately 295 miles south- 
west of Shreveport. The 0.1 mv/m contour of KWKH over the pertinent arc 
south end southwest of Shreveport established by field strength measure- 
ments made in 1940 and 1941 lies at distances from the transmitter vary- 
ing from 150 miles to 225 miles depending on tne direction, In 1966 
Cosmopolitan's consulting engineer made field strength measurements along 
stub recials which show some contraction of the aforementioned contour. 
This, however, does not cccur in the avea where either Cosmopolitan's 
or Huntley's 6,005 mv/m contour approeches most closely to the XwKH 0.1 
mv/m contour. In the case of either proposal. and predicated upon use 
of the specified MEOV amd ground conductivities derived from Figure M-3 
£ the miles, both of the proposed 0,005 mv/m contours would feil to reach 
the 0.1 contour of KKH. Nevertheless, the proximity would be close in 


either case. At 
would f4.i short 
Huntley proposai would be separated 


ectiona! antenna system proposed by Cosmopolitan 
uniform cross-section, guyed, vertical radiators 
cgrees electricé on a line bearing 26 degrees 
: hase-insuiated and have a height above insu- 
lator of 22% j s electrical). The ground system will 
consist of 120 co ii dials 218 feet long (approximately one 
quarter wavelengti ne base of each tower. Overlapping radia: 
vires between towers will be bonded to transverse copper straps, A 48 
anded copper ground screen at the base of/ each tower 
es in base capecity that might result from tempera- 
ture end mo changes in the soil. Additionally, in order to 
eliminate an ssibility of variations that might he caused by vegeta- 
tion, growth in the ground screen areas will he controlled completely 
by chemical means and mowed in the ground system areas beyond the 
screens, Tne fences required to prevent unauthorized access to the 
towers will be constructed of fiberglass and will have no effect on 
the operation of the directional antennae system, 


> 
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19. The design and construction of the amtenna system contem- 
pletes the use of thin triangular cross-section towers fabricated of 
hot-dipped galvanized sections field welded to adjacent sections in 
order to prevent corrosion and minimize ohmic loss. The use of a thin 
tower will permit the current distribution to approach theoretical and 
guying the towers with Glastron fiberglass epoxy line, which is non- 
conducting and nonmagnetic, will not only eliminate any possibility of 
reradiation from the guy lines but will also avoid all chance of capa- 
citive loading which might affect the current cistribution on the 
towers. Electric power for tower lighting will be brought across the 
base insulator by means of an Austin-type transformer so as ito minimize 
base loading and provide the most steble method of tower lighting, 
Tower lighting cable will be routed inside the tower to prevent any 
possibility of variations in current distribution or impedance. The 
beacon lights atop the tower will be shielded by lightning rods to 
protect the beacons and to minimize possible top loading variations 
that might result from lamp failure or conductive moisture or dirt 
accumulations on the glass housings. 

20, Transmission lines, sampling lines, signal, and power cir- 
cuits will be carried in protective Orangeburg or Transite conduits 
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buried 12 to 18 inches beneath il surface, Burial of these lines 
will elso avoid variations which be caused by uneven or rapid 
temperature changes. Oversize 1- inch diameter flexible air dielectric 
coaxiel transmission lines will be used in continuous lengths to elimi- 
mate eny pre is which might be encountered with intermediate joints, 
These transmission lines, jacketed for additional mechanical protection, 
will have an average power rating of 150 kilowatts at the proposed 
operating frequency. Use of the transmission line here pro- 
minimize variations that might be caused hy the power flow 


the best quality. 


21. Phasing and tower impedance matching components will he 
housed et each tower in an insulated fibergless tuning house equipped 
with thermostatically controlled electric heat and air conditioning os 
sco that all inductors, capecitors, meters, etc., housed in the unit will 
remain at a nearly fixed temperature and thereby essentially eliminate 
variations that might be caused by ambient temperature changes, All 
phasing end power dividing components in the transmitter building will 
Se maintained at room temperature by climate control facilities, The 
phasirg, matching, end power dividing components to be used in this 
installation will he cesigned with excess ratings end for maximum sta- 
bility. Variable vacuum capacitors will be utilized throughout to 
circumvent the need for rolling, sliding, or friction contacts associ- 
ated with the usual inductive components, All interconnections will 
‘be made of semi-hard copper tubing to eliminate the possibility of vari- 
ations that might ibe encountered with flexible strappings and no relays 
will be utilized in the radio frequency circuits, 


22. Cosmopolitan's consulting engineer, Like those for both 
Buntley and KWKH, is a man with many years of engineering experience, 
including the design and adjustment of directions] antennas, It is 
his opinion that the Cosmopolitan antennae design hes certain inherent 
favorable cheracteristics, For example, the rather wide ssacing 
(0.426 wave length) between the three quarter-wave towers results in 
smaller mutual coupling impedances, Base operating resistances for the 
several towers are high: 22.95 ohms for Tower No. 1, 40.52 ohms for 
Tower No, 2, and 58.95 ohms for Tower No, 3. Smali ohmic variations 
which might be caused by temperature changes, condensation, or changes 
in soil moisture were considered by him to be relatively insignificant 
wher compared with the large opereting resistances. Furthermore, these 
naturel changes would be expected to affect all towers simultaneously 
creating little chance for variations between individual tower currents 
and phase. Also, by virtue of their inverse square root relationship, 
the high base operating resistances mean smaller tower feed currents, 


. 
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thus providing for lower power losses in the stray resistances found 
in antenne systems. The largest tower base current will be on the 
order of 12.5 an 3 _ the everall systen losses, assuming one ohm 
per tower, will he les n 240 watts. : teteal loss! (about 
indicates, in view, that there be a minimum of circu- 
that tends to enhance tre systems s: igstebility. 


ret : nd phase parameters! ‘specified 
Cosmopoli ; i i ! stem are as foliows? ~ 


Exeitation of the antenna system in accordance with the above will pro- 
uce ea symmetricel figure 8 radiation pattern that is not entirely 
closed at the center and with the main radiation lobes broa adside to the 
line of towers. One lobe is directed to the northwest and the other 
to the southeast. zach of these lohes attains a maximum field of 950 
mv/m. . Along the line of towers to- se southwest the center ts expanded 
and reaches a value of 380 av/m, the northeast direct ion! toward 
KWKH, the radiation pattern is Beenie suppressed over an Jere, from 341 
degrees to 71 Leo true. In this are there are three small lobes 
and four mi The center lobe of the three lies along the line of 
towers and maximum calculated value of 16,1 mv/m. The other two 
lobes are ai rand fail 30 degrees on either side of the center lohe. 
These two smaller lobes reach their maximim calculated value of 11.7 
mv/m at 356 ces and 56 degrees true, The four minima of radiation 
y ¢isposed: two of the minima heve values of 5.8 mv/m 

at 15 degrees either side of the line of towers end the other two heve 
values of 5.8 mv/m et 20 cegrees removed from the line of towers. 
Assuming an operating loss of one ohm per tower, the proposed array will 
develop an XS of 27° mv/m for a power of 10 kilowatts (or 175.5 mv/m 
for one kilowatt).*= 

24, The following values of radiation ere specified in the 
horizontal ground plane over the arc of suppression toward KWKH: 


azimuth Celculated Field - MEOV 


341° 33.6 mv/m 48.5 mv/m 

346 8.8 17.0 

351 7.6 11.9: 

356 11.7 1252 
(Table Continued on Next Page) 
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2/ Section 73.1894 >) (2) of the rules requires that the RNS of a Class II 
Station (as here proposed) be not less than 175 nv/m =o one kilowatt. 
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Cosmopolitan's consulting engineer asserts that he can adjust the pro- 
posed directional antenna to or very close to the ahove-specified 
calculatzd field values of radiation. 


25. Starting initially with the Cosmopolitan antenna systen 
edjusted to conform to the calculated vaiues’of radiation, a variation 
in phase of the center reference tower by plus or minus 1° or in current 
magnitude by plus or minus 1%, wouid result in radiation exceeding the 
MEGV in the directions 351, 356, 1, 6, 11, 16, 21 and 26 degrees true. 
If the current magnitudes and phases of the two end towers were to vary 
by 1% and 1°, respectively, with respect to the center tower, then under 
the most adverse condition radiation in the critical direction of 356 
degrees true would increase from o calculated value of 11.7 mv/m to 
18.7 mv/m, or 6.5 mv/m in excess of the specified MEOV of 12.2 mv/m, 
Since Cosmopolitan intends to hold relative parameter veriations to at 
least 0.5% in field and 0.5° in phase, effects of variation within this 
range must be examined. Analysis of the 64 possibie 0.1% anc 0.1° com- 
binations shows! that the extreme‘of radiation in the critical direction 
of 356 degrees true would increase from 11.7 mv/m to 2 yalue of 12.3 
mv/m or 0.1 mv/m greater than the MEOV of 12.2 mv/m in that direction. 


26. The engineer for Cosmopolitan would prefer a final adjust- 
ment value of radiation that would he about 10% below the specified 
MEOV, In all instances such values would he greater then the calculated 
fields except on the critical bearing of 356 degrees true where the 
calculated radiation is 11.7 mv/m, the MEOV is 12.2 mv/m, and the finel 
adjustment value anticipeted wouid be 11.0 mv/m. XWKH's engineer shows 


adjustment of the tend : mv/m at 
shed by a ch sn the current 
0.5832 for the Num : Northeast tower and 
for the number 3 or southwest tower, Again consic 
field anc phase parameters, cevia 
magnitude and minus 0,3° in ae 
8 mv/m; 0.3% in magnitude and 0. 2° 
7 mv/in3 and 0,2% in magnitude and Oo Zi 
cenitudce of 12,1 mv/m, Sees 
enna parameters 
1 the radiation never exceed the NEOV, | 


3 


Now 
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wes disagreement between the consultant for 

tha efficiency of the Nems-Clarke type 112 ph 

monitor Cosmopolitan and Huntley propose to use for t 

pose of the current and phase relationships in their respec 
antenna systems, According to the manufacturer of this instrument, it 


has a phase resolution of 0,5° and G.5% in current magnitude, Resolutions 
of the phase and field parameters on this order, however, are not suifi- 
ciently accurate to monitor properly the operation of either proposed 
antenna system within values below the MEOV, Even if the type 112 moni- 
tor were used in ComARaCr on with a suiteble digital voltmeter to increase 
resoluticn to G,1° for phese and 0.1% Zor loop current, it ts the opinion 
of the XWkH engineer that there would still be a question as to whether 
this would be adenuaete for surveillance of the small variations to which 
the antenna psremeters must be held if radiation is not to eared the 
MEOV, in his opinicn good engineering practice would require an indicat- 
ing instrument ein of a resolution cporeximeately three times as great 
as the requirement for reading the instrument. Since the Type 112 moni- 
tor can be used only to read one loop current at a4 tine, KWKH! s engineer 
feels that the comparison of readings to determine current tatics is 
susceptible _to additional error if there are any variations in power or 
‘carrier shift while reading the three tower currents. Current readings 
on this monitor are affected hy the presence of modulation, For these 
reasons he is of the opinion that resolution and repeatebility can be 

no greater than 0.2% for determining current ratios and that with this 
‘Limitation the moniter used in conjunction with a digital voltmeter 
would still be inacequate to maintain Cosmopoliten's array within the 
0.2% current limit. 
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Site Considerations in Cosmopolitan's Pronosa} 


28. In this instance the proposed transmitter site/is located 
about 2.6 miles north northwest of Edna, A two-lane highway bordered 
by wood pole utility lines on either side, runs to the eastiof the site. 
A wood pole utility line also cuts across the southern side. of the site, 
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settled ares 
Low-level 
corners but 
The consui 
65 onserved 
associated sheds 6n¢ ae i : ichecs 
structures within about a ail hat might ceuse reflections or 
The consultant for XwKi also visited : site and found 
no terrain problems evidenced in the immediate, vicinity 
the ee of vertical grounding wices on the nearby 
tility poles which he felt must be electricaithy isolated if 
elements are to he eliminated as 9 source of signe evediation. 
found, however, that there are a number of towers istances greater 
then two miles from the site which in his opinion remresent potential 
sources of significan radiation. hese is a 140 foot guyec 
tower located 2.3 miles south of the Cosmopoiitan s+ and used in con- 
nection with 2 microwave system, XNKH‘s asultant of the opinion ** 
that this has a theoretical potential reraciati [13.4 mv/m. Imme- 
diately southwest of this tower is a 300 fo zuye yr with a poten- 
tiel reradiation of 10.1 mv/m. In ina & distance of 
3.6 miles southeast of = water towe 
which can reraciote much n wT : Sher guyed towers en 
heights of 166 and 4 feet tee and 4 respectively, to 
the south of the si have ¢ novia iat niues of 5,6 mv/m and 
5.5 mv/m. It was his opinion ¢ . so elements could pose a 
serious problem in connection pee di 5 = che see ege to 
adjust the antenna raciation patte fe pacitied 22 Tn celev- 
lating the velues of reradiation the gin XWKH assumed minimum 
loss conditions; consequently, these resent maximum possible 
reradiation under optimum conditions, This engineer conceded that 
rerediation woule more than likely be less then depicted and that with 
the application of proper techniques a competent engincer could detune 
the structures to eliminete reradiation, : 
e 
29, In ‘connection with proving the performance of the proposed 
directional antenns, ie See would make field strengtn 
measurements along redials in the directions Soe eee 349, 358, 6, 
26, 45, 56: and 66 degrees true.2/ In addition it is proposed to meet 
all other requivements that may be specified in ae construction permit. 
Cosmopolitan's engineer feels the adjustment anc maintenance of the array 
will be facilitated by the pee fiat, open ECTEES Most of the 
measuring locations will be considerably removed £ rom the nearest wires 
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3/ It has been the practice of this engineer for some 20 years to run 
‘radials in the nulls and on the ends of the small lobes throughout the 
arc of suppression. : 
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buildings, 7 ps, irrigetion ditches, 
and fences shown re jc maps whi 
permit accurate orien 
repectability of meosu 
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ransmitter end |monit 
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proposed directional antenna system will consis< 
vertical guyed vadiators of uniform cross- 
ine bearing 30 degrees true, Towers!will be 
nd each will have a height 
The base 


feet for each tower, The ground system at the base of each tower wiil 
consist of 120 copper wire radials 220 feet long (approximately one 
quarter wavelength) buried 6 to 8 inches and. interspersed with 120 cop- 
per wire racicls 50 feet long buried closer to the surface, Where the 
long copper wire radials intersect between towers, they will be tezmai- 
nated and bonded to'a transverse copper strap, Since the site property 
cannot accomodate the entire ground system, the long ground wires will 

be shortened in a northwesterly direction ahout the northeast tower 

where approximately one-fourth of the redials would be affected and in 

@ southeasterly and southwesterly direction about the southwest tower 
where some one~helf of the rddials would be affected, The curtailment 

of the wire radials would vary from a smell amount to about 40 feet at 

the maximum. Because of the considerable ground system proposed the 
shortening of some of the radials wires as described is not! expected to 
have any effect on the stability or efficiency of the proposed directional 
antenna system, Additional land, i£ required, is available from the 
lessor. = 


31, The proposed antenna pattern will be cardioid in shepea, and 
will be adjusted as close as possible to the computed radiation values. 
Phase sempling iines and coaxial traysmission lines feeding the tower 
will be of equai length to equalize variations due to changes in tempera- 


ture. Power for tower lighting will be supplied across the) tower base 


4/ In the event of a grant, Cosmopolitan will furnish KWKH| a copy of the 
entenna proof of performance at the time application is filed for station 
license. 
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nsulaters by use of Austin transformers, The design of antenna units 
will be symmetrical so as to minimize temperature effects between the 
units. Phasors will be built by a commercioi firm according to this 
engineer's specificetion and will inciude the use of vacuum capacitors 
where required, Tuning houses will be of non-metallic design and located 
2 sufficient distance from the tower bases to avoid adverse effects in 
wet weather, Wood fences eround the towers vill be located at a greater 
than usual distance from the tower base so as to avoid any effect on the 
operation of the antenna system, Power for the station will be, brought 
into the transmitter building in underground conduit. 


32. It has been the practice of the firm re 2 Huntiey's 
engineer to specify for use in directional a; > stems i frequency | 
ammeters of the expanded-scale ese SSeS i ? d a service, 
these meters are calibrated over the entire maparison with 
special expanded-sczle mirror meters that have 2 ev checked to 
0.25% and a scale length in excess of rience of the 
consuiting firma has shown that use of Li expanded-scale 
radio frequency emmeter has permitted maintenance of antenna and common 
point currents within very close iimits. on charts will te 
provided for the radio frequency am~eters tha : be utilized in the 
propcosed array. 


33, It is proposed 

to provide vernier .phese and 
es vernier impedance control. 2 wine 1S found the 
modified Ohms Law phasor is employed, comnion point impedance Woes not 
change even when phese or current ratio adjustments are of a magnitude 
sufficient to cause gross chenges in the antenna radiation pattern. 
Normality, no adjustment of impedance would be recuired for minor changes 
in phase or current retio. However, if any adjustment of the common 

point impedance should be required, the vernier impedance controls would 
permit such edjustment- = 


34, The antenna current ratios and phase parameters specified 
for Euntley's directional antenna system follow: 


Tower Current Ratios 


Northeast m 1.000 
Center 1.989 
Southwest 1,000 
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ower, 
soutuwest tower. 


radiation are specified in 
ppression toward KwKkil: 
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™ FOV =) 


°30,0 mv/na 
8.35 
8.75 
8.30 
10.25 
11.85 
29.25 
8,30 
8.75 
2035 
_30,.6 
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Huntley's engineer contends that he can and will adjust the radietion 
from the proposed directional antenna to conform with the above-speci- 
fied calcuiated fields, 


37, Assuming the directional antenna radietion pattern is 
adjusted to conform with the calculated field values, the center tower 
of the antenna system may he varied plus or minus 0.5% in current vatio 
and plus or minus 0.4° in nhase before radiation would ecqusi the MEOV 
in severel directions and not exceed the MEOV in other directions, if 
similar variations were made adversely in the two end towers with res- 
pect to the center tower, the resultant radiations would not exceed the 
MEOV, ‘The antenna phese parameters are proposed to be maintained within 


One . oe 


38. Separate studies made by KWKH's engineer are in substantial 
agreement with the above calculations made by Funtley's engineer. The 
former also considered the effects a7 viriations of the field and phase 
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s under the most adverse conditions for the eriti- 
of 2 deprees trve. The HEC in s direction is 
variation in parameters 2 C4 eted field is 
hanze in current meegnitude : : Aa ee of 0.6 
ach 15.8 av/m or so mv/m in excess of the 
MEOV; ae » epd 0,4° in current megnitude and phese, 
Se 2 ssultant field would reach a value of 13.4 mv/m or 
0.2 av/m grea : In the event variations were Limited 
to 0:5% in cu agai é 3° in phase ne resultant field 
at 2 degrees ‘ rs nagnituc a 2nv/n ar 1 mv/n 
below the HEOV i 


39, Huntley's consultant propsses to use & Nems-Clarke Type 
Phese Monitor for monitorin field and vhese’ parameters of the 
4s noted in connection with the Cosmo; an proposal, this 
ate SCE resolution of 0.5% in currert 
in phase. ses to edd a 
Gigitel voltmeter so that ecotucton can he sharpened to 0.1% 
and 0.1 in phase. Accuracies of this order would he ade- 
quate to. oes cilitate maintenance of radiation £0 values below the MEOV. 
The engineer for KUKH feels that the Type 1:2 Meniter used in conjunc- 
tion with a suitable digital voltmeter would Was in maintaining the 
array within 0.3. in phase. He asserts, however, that his experience 
with the Tyne 112 shows current retios cannot be obtained with accuracy 


resolution and repeatability can be no greeter than 6,2% for determin- 
ing current ratios, To this contention the 5roadcas Eureau in its 
Proposed Findings states: 


in the presence of modulation, As # resuit it is his opi inion that 


"It would eppear that if the loop current readings 
were made curing the intervals when there is no modu- 
lation present, use the current ratios could 
determined with a resolution of 0.12% end sing 

‘three times* eae applied by KWKats engineer, 
the unit could be used to maintain the array current 
ratios within 0.32%, . » eshere is no reason. to 
believe that current ratios cannot be read 

simply by setting the meter to read unity 

reference tower," 


Huntlev Site Considerations 


40, The!proposed site was visit ec by the engineering consultants 
for both Huntley and KwKH, Each described the terrain es "rolling" or 
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the arrayo 
41. Aporoxin ly 3 sethwe site in » the direction 
ef Yoakum there is ¢ arene wi! ¢ aich are situated on 
wooden reles, The X eer simat t ieht of thdse poles as 
75 feet above tue ¢ >stimate at they would result in reradi- 
ation in caces 2 4 av/i vetween th e -Euntley computed 
ngineer Roe personal inspec- 
40 GCs and therefore expected 
if there « mere to be-s 
reradia 
essy, eee ically, to 
of chokes, The KWKE engineer rorstneaeion froma these Sallenent's 
could be rendered insigni ificant: by proper detuning procedures. 
42, A large object which could become a parasitic yadiator is 
the Yookun water tower located about 2,16 miles southwest of the sites 
Its height is approximately 200 feet and it has a potentisl reradiation 
velue of 24,6 av/m according to the KWKH consultant. Nevertheless, on 
tke basis of certain additionel cssumptions including a 5 olm ground 
loss, the value was reduced to 13,6 av/a. ‘fais is greater than the radi- 
aticn value specified in the pattern’s minina, The KWKH engineer wes 
of the opinion thet rerediation from the core r would be asysnetrical 
about the Huntley line of towers and wonid distort the directional pat- 
tern in 2 manner which could not be compensated by an adjustment of the 
arrey, The tower consists of a reservoir tank supgorted by/6 steel legs 
connected together vith horizontal braces, A cylindrical pipe drops 
from the tank to the ground, Huntisy*ts engineer was of the opinicn that 
no sericus problem would be encountered due to the presence'of this 
tower, end, if trouble occurs he has been authorized by Euntiey to detune 
or otherwise isolate this tower and any oe obstruction which aay cause 
reradiation difficulties in adjusting the antenna systems While the 
engineer for KWKH conceded that the water Seaee can be detuned, he said 
that in his experience no two situations of this sort have been alike 
and that the method of detuning would require cxperinencscccne 
43, Another object SOS le7 miles poutiwees of the site 
is a 150 foot guyed 2-way radie tower, The KWXH engineer catcutated that 
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44, In establishing 
system it is planned to make 
tions 353, 3, 13, and 30 degrees 
be subsequently specified in the in 
measurements of the field strength 2 
will ee peace for 2 


do not vary beyond the vais ses spe 
Huntley's engineer feels that on 
ence in the design, construction, 2 
systeas, the proposed directional ant 
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32 mv/m, but as a practical 
In the opinion of 
to calculate actual reradi- 
quality of the electrical 
Also the tower is supported 
the tewer would 
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Other Directional Antenna Systems 


the 


45, The consultants who testified stated t it is virtually 
impessible to find any 2 directionai antennas which ere exactly alike, 
since they are all custom designed. See cee the record contains 
evidence regarding several directions! antenna systems waich have achieved 
suppression of radietion velues conparabie to these proposed by Cos eee 
and Huntley. WGBS in Miami, Florics, cpereting on 710 ke with a power of 
10 kilowatts, formerly used ea 4-elexent in-line arzey and obtained mini- 
mum adjustrent values of radiation equivalent to 3.85 mv/astor Cosmopolitan 

‘ard 4,15 mv/m for Huntley. The present antenna used by WCBS was designed 
by the KWKE engineer and consists of a 6-element parsilciogram array at 

@ new site. It 2s @ minimum rad ton value equivalent. to 5.93 aes 
for Cosmopolitan aad 6,23 av/m for Euntiley. 
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Station 


WBAL . 1690 Ke/s 50 Kw 
KING te, % 1050 50 
WIOP Washincton, 3 1503 50 
Witt aN 930 5 
KHFI Austi 970 1 
WICH In 1320 5 
KOMA Oklahoma Ci x Li 1520 50 
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The site and vicinity where each of these stations is constructed were 

not described in the record or compared with cither the Cosmopoliten or 
Huntley sites, Evidence does establish thet in connection with the adjust- 
pent of the “SAL array (done for the most pazt by KWKH*s engineer) it was 
found necessar he to detune the grounding wire on a smoke stack, a tubular 
steel tower used for police communication, and grounding wires on some 
wood utility aa 


48, Besed on his experience with WS4L, the engineer for KWXH 


believes that Cosrepolitents array should not be any more difficult to 
edjust than that of the Baltimoze station end his experience) would indicate 
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that the proposed radiation pattern can be obtained if certain conditions 


ere met. Specificaliy, beth sites would have to be essentially comparable 


eng he stressed the necessity of eliminating reradiatica from surrounding 
This assumes availability cf competent, experienced personnel 
KWKH%s engineer further notes that Cosmopolitan'’s 


structures, 
end a sutficiency of funds. 
érray enploys wider tower spacing which tends to give more stebility to the 
systen, The Euntley array, although not designed with tower spacing as 
wide as that provosed by Cosmopolitan, nevertheless is not as restricted in 
the critical are toward KWKH, Assuming that reradiation from elements in 
the site erea can be eliminated, there should not be any greater difficuity 
atteched to the adjustment of Huntley’s array then that proposed by 


Cosmopolitan, 


Conclusions 
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service. ic is necessary to sscer- 
tain whethe ay Lics ‘ ferred by virtue of providing 
é fairer, more efficien eQuitan istributi on of jpadio service, 
There is no choice with ress size : since they are 
approxisececly the same. i 1 nciic eee that the growth of 
population in Edne end also tn Jackson where it is ‘situeted, is 
somewhat in excess of the growth in Yoakum and the 2 counties in which 

it is situated, re is little basis here for any preferen Both 
principal communities receive primary service from 8 existing tetionse 
In each eee : ary service area veceives signals from a consi- 
derable number of ; The minimum number of such signals in the 
Ree ae ae ex 1Z, and the minimum in the Euntley service 
area is 9, respective 0.5 mv/m contouts » Cosmopolitan 
would setve 2 pon of approxinately 335,000 persons ang Euntley 
would serve See ae 357,000 persons, These differences are not 
sufficiently great to give either applicant a 307{o) preference, 

3, Each epplicent proposes to operate on 1150 ke with 10 kw 
power, daytine only, using & Sea antenna, As indicated by the 
order of designation es well as by the evidence, both of these antenne 
systems would be extremely tight in order to afford protection to station 
KWKE, In view of the critical nature of this protection, it is necessary 
to determine whether each applicant has borne the burden of prooz that 

ts proposed antenna system can be adjusted and maintained 2s proposed. 

4, The evidence on this subject as shown in the Findings of 
Fact is voluminous, But, in essence it COREE down to the expert opinions 
of three consulting engineers, The consultant for each of ‘the acpiicants 
was of the opinion that he could so adjust and maintain the prososed 
array ané each stated that he will be employed to do so. The consultant 
for respondent KWKH, however, was of the openton that neither arrey could 
be adjusted and maintained so as to afford complete protection to his 
station. All three consultants ate men of extensive experience in the 
field of designing and adjusting directional arrays. The question, how- 
ever, is not simply ee consultant is to be relied upon, T The burden 
of proof is on the applicants and unless it has been shown affimatively 

that either or both of A proposed antenna systems will function without 
the hezard of interference, the burden has not been sustained, 
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5, At its closest appreeach to the XWKH 9.1 mv/m contour the 
olitan 0,005 mv/m contour would Lie about 6 miles away. Under 
Euntley proposal the comparable contours would be separated by not 

then 3 miles, As shown in paragraph 25 of the Findings, the MEOV 
Seal azimuths would be exceeded in the Cosmopolitan pro- 
‘variation in phase of plus or minus 1° -in the center 
inus 12. If current and phase, 
1% or 1° with respect 
ns tadiation in the 
critical direction of 
of 12,2 mv/m by 6.5 mv/nm. 


6. Cosmopolitan proposes to hole its relative parameter varia- 
ons to at least 0.5% in current and 0,5° in phase. Yet, an enalysis 
64 possible combinations of 0.1% ,and 0.1% indicates that the extreme 
of radiation on 356 degrees true would exceed 
by 0.1 av/me As shown in paragraph 26 of the Findings, in order to pre-* 
vent radiation from ever exceeding the MEOV, variations of the antenna 
parameters must be held to no more than 0.2% in magnitude and 0.2° in 
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7, In the case of Euntley*s proposed antenna system, assuming 
that it is edjusted to the calculated field values, the center tower 
may be varied plus or minus 0.5% in current and plus or minus 0.4° fn 
phase before reciation would acquire t EOV in several directions and 
not exceed the MEQV in other directions, -cvet heless, on the critical 
azimuth of 2 degrees true 2 change in current magnitude of 1% and phese 
of 0,6° would produce radiation in excess of the HEOV by 2.6 mv/m (see 
paragreph 38 of Findings). Similerly, e variation of 0.7% end 0.4° in 
current and phase respectively wouid result in exceeding the MEOV by 
0.2 mv/n. 


8. In the vicinity of each proposed antenna site there are a 
number of towers or other man-msde obstructions which represent poten- 
tial sources of reradiation, These are discussed at length in the 
Findings and no detailed repetition is needed here, It is sufficient 
to state that there wes a consensus emong all the consultants who testi- 
fied thet these towers could be effectively detuned or otherwise iso- 
lated so as not to produce reradiation, It is somewhat ambiguous, how- 
ever, on the basis of the record as to how these obstructions would be 
detuned or at what cost. It is fair to sey, however, thet under ideal 
conditions they could be eliminatedc as hazards to the eitective per- 
formence of either the Cosmopolitan or Huntley proposais. 
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9, A more criti 3u ion arises in connection with monitoring. 

Both Cos smopolitan and paces C te use a Nems-Clarke Type 112 pgase 

monitor which, sccording te i me acturer, has a resolution of 0.5. 

@ and 0.5% in current. } ° bss emcees to lsdd a digital 
meter so thet this resolution ) azpened to 041° ina DS and 
in current, eC eaRe to the KWKH en; inser, however, in neithe 

ence would the monito Gu Lome e adequate for surveillance ie 

jazions to ee ter paremeters must be held if the 
1 duce radiation in excess of the 
of the Findings). t was hi 
-- that good engineering practice 
apable of Shain ee epproximately three times 
for reading the instrument, Thus, resolu- 

in the case ef either proposal can be no greater 

than 0,22 Sacios, The evidence was aot conciu- 

sive that t . nitor, even when used with ea suiteble digitai., 
volt meter, would show current ratios with the necessaty eccuracy, On 
the besis of these factors end others set forth at length in the Findings 
it would appear that the question es to whether either proposed systen 
will function with that degree of perfection required to protect Kiki 
from interference cannot te answered dognaticery one way ov the other, 

In a situation where the suppression of radiation on certain bearings 

is as critical as shown here, it is not without significance thet the 

applicant faces a serious risk, Assuming that he can construct and 

maintain his array in the manner hoped for, he is safe, But if he encoun- 
ters adverse field conditions it is possible that an expensive invest- 
mert mey be largely lost because, in such circumstances, he may find it 
impossible to secure a license to cover his constructions Thus, it is 
not unreasonable to bear in mind the hazards to the applicants themselves. 
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10, Considering all of these factors the Hearing | Exeniner is 
forced to conclude that upon this record it is impossible to predict 
affirmatively the successful adjustment and maintenance of either pro- 
pesed array, This is not to sey that the opposite is true. In other 
words the Examiner cannot say positively that neither array is subject 
to adjustment and maintenance, But such a conclusion is ‘not required 
because the burden lay with the applicants, not with KWKH, It is thus 
concluded that neither Cosmopolitan nor Huntley hes met its burden of 


proof and both must therefore be denied. 
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If IS ORDERED, that unless en sppesl to the Commission from 
this Initiel Decision is taken by any of the patties, or the Commission 
reviews the Initial Decision on its own motion, the applications of 
Cosmopoliten Enterprises, Inc. (File No, BP-16347) and H, H. Huntley 
(Sile No. BP-16570) for construction pemiits are DENIED,» 
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H, Gifford Irion 
Hearing Examiner 
Federal Communications Commission 
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Before the 

FEDERAL COMMUNICATIONS COMMISSION = FCC 68R-519 
Washington, D. C. 20554 


In re Applications of 


DOCKET NO. 1657 ~ 
File No. BP-16347 


| 
° if 
COSMOPOLIZAN ENTERPRISES, INC, 


Edna, Texas 


DOCKET NO. 16573 
File No. (BP-16570 


H, BH, HUNTLEY 
Yoakum, Texas 


wey ey Ye a’ 


For Construction Permits 
Appearances 


Jerome $. Boros and Edward L, Smith on behalf of Cosmopolitan 
Enterprises, Inc.; William J. Potes, Jr. on dehali of H. H. Huntley; 


Berry J. Ockershausen on behaiz of International Broadcasting Corporation; 
ana Vergil W. Tacy on behalf of Chief, Broadcast Bureau, Federal 


Communications Commission. 
Adopted December 13, 1968 3; Released December 17, 1968 
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By the Review Board: Berkemeyer, Slone and Pincock. 


1. This proceeding involves the two mutually-exclusive appli- 
cations of Cosmopolitan Enterprises, Inc., (Cosmopolitan) anc H. H. 
Huntley (Huntley) for construction permits to establish new standard 
broadcast stations at Edna, Texas, and Yoakum, Texas, respectively. 
Each proposes to operate on frequency 1130 kilohertz with 10 kilowatts 
power curing daytime hours only and with a directional antenna system. 
Edna and Yoakum are located in southeastern Texas and are approximately 
35 miles apart. The hearing issues relate to areas and populations 
and availability of other services, adjustment and maintenance of 
dixectional antenna systems and whether the proposals: would provice 
adequate protection to Station KUXH, Shreveport, Louisiana, and a 
Section 307(b) determination. 
| 
2. In the Initial Decision (FCC 67D-41), released August 
1967, Hearing Examiner H. Gifford Irion recommended denial of both 
applications. The Examiner concluded that the differences in the 
need for the applicants’ respective services were not sufficiently 
great to award a 307(b) preference to either and that! the applicants 
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t the proposed directional 
intaineéd as proposed. The pro- 
view Board on exceptions filed by both appli- 
We have reviewed the Initiz] Decision 
tions, our examination he record, and the oral 
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rence to the operation of Station KNXH, which is the 
achi 3 different result from the Examiner on this 
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ti 3 c mmunications Act, as amended. 

in and in the rulings on 

néix, the Examiner's findings 
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Directional Antenne Systems and Prot 
Jee Se ee 


to protection 

from stations 
operating on the same channel. ted that 
applicants’ 0.005 mv/m contours do not overlap KWXH's protected contour, 
minor variations in the operating parexcters could re t in radiation 


S re 
exceeci the ims m™ expected operating vaives (Z0V proposed by 


each Although Huntley could exceed its MSOv's only sligatiy 

interZerence to KNKH, Cosmopolitan, in the critical di- 
rection of 358°, could incxease radiation fom its MZ0V of 12.2 mv/m to 
20 mv/m before causing interference to KWXE. Therefore, it is incumbes 
on the applicants to demonstrate that their directional antenna systeus 
can be adjusted and maintained to provide adequate protection to Station 
KKH, The directional antenna systems will consist of three element 
in-line arrays. Cosmovolitan's towers will be spaced 150 electrical 
degrees apart; and Huntley's towers will be spaced 90 electrical de- 
grees apart. The towers of both applicants will be oriented in the 
north northeast to south southwest direction. Excitation of Cosmopoi:- 
tan's antenna system according to its proposed current ratios and phase 
parameters would produce a radiation pattern which will be a syametrical 
figure eight that is not entirely closed at the center and with the 
main radiation lobes proadside to the line of towers. Huntley's radia- 
tion pattern will be cardioid with radiation deeply suppressed in the 
north northeasterly direction. In dizections toward the KWH service 
area, both Cosmopolitan and Huntley have specified maximum expected 
operating values (MECV's) within which they propose to limit the 
variation oz signals from the theoretical design values. 
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4, The record establishes thet, i£ Cosmopolitan’s operation 
were to be contained within its proposed maximum expectec operating 
values (MEOV's), the KuKH service area would be protected. If there 
were variations in phase of plus or minus one degree or in current 
magnitude of plus or minus one percent from the éesign values in the 
center tower of the directional array, the radiated fields on the 
eight bearings between 351° and 26° true would excead the MEOV's 
specified by the applicant. On the critical bearing toward KWKH of 
356" true, the radiated field would reach 16.4 mv/m, which exceeds the 
MEOV of 12.2 mv/m. On this same bearing, if variations in phase and 
current magnitude of one degree and one percent weré to occur in the 
end towers, the radiated field would be 18.7 mv/m under the most 
adverse conditions. If on the other hand, the variations were limited 
to one-tenth of a degree and one-tenth of one percent, the extreme of 
radiation would be 12.3 mv/n. Although the radiated field on the 356 
radial under these operatiag conditions would exceed the MEOV's, the 
field would not reach the maximum allowable value of 20 mv/m. After 
construction of the station, Cosmopolitan's engineer intends to adjust 
the array so that the radiated values would be about ten percent below 
the specified MEOV's. Under such circumstances, the radiated values 
would be greater than the theoretical values in all) instances, except 
for the critical radial of 356° true wnexe it would) be 0.7 mv/m below 
the calculated vadiation of 12. mv/m. With this final adjustment, 
the operation of Cosmopolitan's directional antennal could be maintained 
within the speciiied wEOV's if the variations in the aateana parameters 
do not exceed more than two-teaths of one percent in current magaitude - 
and two-tenths of a degree in phase. j - 

=| ; 

5. As to Huntley's proposal, an operation within its proposed 
MEOV's would also provide protection to the service area of Station KWKH. 
If the antenna parameters of the center tower, or of the two end towers, 
were to vary not in excess of one-half of one percént in current and 
four-tenths of a degree in phase from the design values, the resultant 
radiated fields would not exceed the MEOV's. On the critical bearing 
toward KWXH of 2° true, variations of plus one-half of one percent in 
current magnitude and minus three-tenths of a degree in phase in the 
end towers would result in a radiated field of 12.2 mv/m which is 1 
mv/m below the MEOV of 13.2 mv/n. | 

6. Other factors which could affect the directional antenna 
radiation patterns are terrain and objects located! in the proximity of 
the transmitter sites. ‘The Cosmopolitan site is located oa flat grazing 
land where there appear to be no terrain problems in the immediate 
vicinity except for the grounding wires on nearby utility poles, Tnere 
are also a number of towers at distances greater than 2 miles from the 
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provice adequate 
within the specified MEOV's. However, as previously indicated in 
paragraph 4 above, radiation values higher than Cosmopolitan's proposed 
MEOV'?s will not necessarily result in interference to KWKH. Because 
of the wide range between the maximum expected operating values (MEOV'S 
and the value at which interference would be cause to KXXE, Cosmopolitan 
can radiate 20 mv/m on the 356° radial without causing interference to 
KWKH. Waile we agree with the Exeminer that Cosmopolitan has not showa 
with absolute certainty that it will not exceed the foregoing uppe> 
limit, we also agree with the Broadcast Bureau that the’ possibility 
that it will exceed such limit is remote. The fact that Cosmopolitan 
has such a large leeway before radiation in excess of its MEOV's 
would cause interference to KWKE presents a unique situation which, 
viewed in light of the Bureau's comnents and the existence of monitorin 
having the necessary accuracy, persuades us that Cosmopolitan's 
to show that it can meintain the operation within its MEOV's 
should not, in the circumstances of this case, be held disqualifying. 
We believe that the public interest would best be served in this con- 
‘nection by providing that any grant to Cosmopolicaa be conditioned on 
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the applicant's installing a monitor sten that would adequately 
monitor the adjustment of its direc ay to demonstrate that 
the array is maintained during day to jou within the values 
specified in the authorization which + ovide adequate protection 
© KWKH. 
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County (po 

Chamber of is Sees in Edna, The Jackson Coser Caanctotee 
contains eae he county officers and the county ilibrary. There are 
also ieeae sae Pices of four state agencies 1/ ang seven 
agencies of the al government. 2/ Edna, unéet home rule, is 
governed by < mayor and city counci 1 and provides the usual municipal 
sexvices such as police, fire, utilities, schools and recreation. 
Based on the city’s ee department records, Edna's > caine an i 

1966 was approximately 6,000 persons, ity’ 

an area with 81 homes waich increased 

255 persons. Tae United States Census reports vefiect as 

in population for both E and Jackson County. Edna s pope 

1950 was 3,855 persons, The Jackson County population secre 

12,916 persons in 1950 to 14,040 persons in 1960. 


. 9, Ednats major industries consist of two meat processin: 
plants, one of which is located beyond the city linits, and a weld 
company. The estimated labor force is 4,440 persons, some of whom 
employed in industries iocated in other communities. Whe major products 
of Jackson County are rice, beef, cotton, tomatoes, corn and oil, Edna 
has one weekly newspaper, but neither Edna nor Jackson County has an 
AM, FM, ox TV station. i¢ 


| 
10. Yoakum, which Huntley proposes to serve, has a population 
of 5,761 persons (1950 Census) and is not a county seat. It is governec 
: 
om Office, Unemployment Compensation Offi 
artment of Pub 
Federal ae Bank, Civil Defense, Farmer Home lAéministration, 
Teese tural Scabiliza tion, Conservation, Social Security Administra- 
tion, and County Agent of the Department of Agriculture. 
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ee and the only such station in De Witt County is AM 
KCFR in Cuero. 


contour, Cosmopolitan would 
provide service to 2: iding in an area of 18,100 square 
miles. There iare a minimum oz to a maximum of 29 of other services 
available within this area. Edna now receives service from eight 
existing stations. Within Cen litan’s proposed 2 mv/m contour, 
there are ten communities with population of 2,5000 or greater. Of 
“these, Hallettsville, Palacios and Port Lavaca now receive services 
from at least five stations, end Cuero, Victoria and Yorktown receive 
services fromiat least nine stations. ‘The remaining comaunities, 
including Yoakum, receive between six to eight services. 


13. Huntley would provide service to 357,010 persons residing 
in an area oz 20 ,914 scuare miles within its pr oposed 0.5 my/m contour. 
There are a minimum of nine to a maximm of 24 other sexvices available 
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within this contour. Yoakum now receives services 
stations, ‘here are 11 communities within Huntley’s/2 mv/m contour 
which receive a minimum of five to 2 maxim of nine: primary services. 
Among these conmunities are Victoria, Edna and Port Lavaca 
Although Huatley would Cuero, th of De Witt County, i 
would not serve Halletsv the seat of Lavaca County. 
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hearings to evaluate compara ti’ 
applicants. A though the comunities applied for are approximately 
the same size, it is significant that Edna is the county seat of a 
county without any broadcast stations, Yoakum is adt a county seat 
and one of the two counties in whicn it is located Has a broadcast 
outiet. I &@ has held, on several occasions, that the importance 
of comma 2 may be of substantial and 
See, e.3., R Haddoatield, Inc., 37 FCC 168, 
We have also mela tnat tne relative sign =i 
communi i x its commercial, governmental anc culty 
but s Brosdcuseing Co., Znc., 35 ECC 
Waite we do noc find an adequate basis fo 
er o£ the communities here is economically oz 
ificant in the ares to be served, it is clear that’ 
overmmental importance of Edna surpasses that of 
ence takes on added weight waen considered in light 
of the relevant areas. Ednajis growing at a 
(during the period between 1950-1960, there 
25 en increase of approximately 30 percent in the population of Edna 
and about 10 percent in the population of Yoakum), end Jackson County 
has shown a 10 percent growth in population over the past 10 years, 
waereas the population of De Witt and Lavaca Counties decreased by 
about nine percent during the same period. Although it is service 
to existing population with which the Cosaission must be primarily con- 
cerned, these statistics cannot be disregarded since they tend to 
substantiate our appraisal of the relative importance of the two 
communities in the areas they wili serve. Cf, Holmes Broadcasting, 
inc., 10 FCC 24 781, 11 RR 2d 930 (1967). Based on the foregoing, we 
conclude that Edna, Texas, a growing com=nity and iseat of a county 
that is also growing, has a greater need than Yoakum, Texas, for a 
standard broadcast station. | 
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(a) Tae inv é¢ ance fici oR the indicated 
, exceed the Zollowing values: 


17.0 «v/a 6° - 20.7 av/n 
16.4 nv/n 17.5 mv/m 
12.5 mv/a ; 15.0 m/e 


15.7 nv/a 20.5 mv/a 


That 
phase an¢ magnicus 
antenna towers 2: 
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at one mile can be 
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tion. Allowable in phase or curre 
determined from this stu¢y geld be eeeetees 
the instrument of authorization. 
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Taat to insure maintenance of the za 
fields within the required tolerance, 
pete ly designed phase monitor shall be 
installed in the transmitter zoom, and shall 
be continuously available as a means of 
correctly indica ting che relative phase anc 
magnitude of the currents in the several 
ee o£ the directional antenaa systen. 
resolution and repeatability 


adequate to demonstrate 

maintained during day to day operation within 
the maximum exsected op 

radiation or the invers 

indicated in the autho 


ss aeteie ee Cet ane 


Field measuring equipment shall be available 

at all times, and, after comnencerent bf 
operation, the field intensity at each! of the 
measuring points shall be measured at least 
once every seven days and an appropriate record 
kept of all measurements so made. 


A complete nondirectional proof of performance, 

in addition to the required proof on the direc~- 
ional antenna system, shall be submitted before 

program tests are authorized. The non-directional 

and directional field intensity measuriements must 

be made under similar environmental conditions. 
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APPENDIX 
Rulines on Exceptions of Cosmopolitan to %! 


Exception Nos. 


Granted to the extent indicated in peragraphs 
10 and 1i of this Decision. Denied in all 
other respects as of no decisionai significance. 


Granted in substance, see paragraph 10 of this 
Decision. 


Denied. he find 
Initial noctaton 
concerning plans 


Denied. The exceptions (1) fail co po 
with th particulerity alleged errors in 
Initial Decision (Section 1.277(a4 ie 
Rules) ;(2) request many findings w 
appear in the Initial Decision, an 
Findings in paragraphs 45, 46, 47 

the Initial Decision adecqu rately re 
pertinent evidence of record. 


Denied. Adequate findings based on the pertinent 
evidence concerning the Cosmopolitan and Bee 
directional arrs} rs appear at paragraphs 18-27 and 
30-39 of the Initial Decision. 

a] 
Denied. The exception contains no reference 
to the transeript page oz exhibit on which it 
is besed. An adequate finding appcars at 
paragraph 22 of the Initial Decision. 


2 
¢ 
tL: 


“ 20 ! ° Granted in substance, see paragraph i4 of this 
Decision. 


Pad im YS ane 7X’ Granted in substance, see paragraph 7 of this 
Decision. : 


24 Granted see paragréph 15 of this Decision. 
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Exception Nos. Rulings 
axceo. RULES 
; 2 
25 Denied. Cosmopolitan has not shown that the 
Examiner's action was arbitrary or capricious, 
or an abuse of his discretion. | 


Rulings on Excepti ; qt t itial Decision 


Exceptions to Fincings 
Nos 


— 


1 Granted in substance, see paragzyaph 9 of this 
Decision. 


Granted in substance, see paragraph 11 of 
Decision. 


Granted in substance, see paragraph 9 of 
Decision. 


39 
ia ied pees paragraph 7 
this Decisi lect the evidence 
of record. 


Exceptions to Conclusions 
Nos. Rulings 


es 


Granted to the extent that appropriate conclusions 
are drawn in paragraph 14 of this Decision. 


Denied as unsupported by the record. 


Denied for the reascns stated in the Board's 
conclusions in this Decision. 


Granted in substance, see paragraphs 6 and 7 of 
this Decisioa. 
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1 Decision: The 


Fee 


major lobe is 1020 av/na. 


Denied. See ruling on Cosmcpoliten Exception 
No. i5. 


46, 47, and 
on adequately reflect 
= the record. 
Denied. See ruling on Cosmopolitan Exception 
No. i9. 


Denieé@. This exception, which is 14 paragraphs 
in length, does not meet the requirements of 
Section 1.277(a) of the Rules that each except 
should be concise and will aot be accepted if 
contains argumentative matters or discussions 
law. 
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January 16, 1969 | 


pres 


Mr. Ben F. Waple 

Secretary 

Federal Communications Commission 
Washington, D. C. 20554 


Dear Mr. Waple: 
Transmitted herewith on behalf of H. H. Huntley, are 
the original and 19 copies of Application for Review in the hearing 


proceeding in Decket No. 16572 et al. 


If there are any questions concerning this matter, kindly 
communicate directly with this office. 


Very truly yours, 
We lh 
William J. Potts; Jr. 


* Enclosure 


Before the 
7 EDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 20554 


YAN 17 1995 
In re Applications of 


DOCKET NO. _16572 


rece 


File No. BP-16347 


COSMOPOLITAN ENTERPRIS£ZS, INC. 
Eena, Texas 


DOCKET No. 16573 
File No. BP-16570 


H. H. HUNTLEY 
Yoakum, Texas 


wee Ne lew ws ewe es 


For Construction Permits 


To: The Commission en banc 


APPLICATION FOR REVIEW 
H. H. Huntley, by his attorneys, respectfully applies for review 
of the Decision ef the Review Board in the above-captioned matter 
released December 17, 1968 (FCC 68R-519). This Application is filed 
pursuant to Section 1.115 of the Commission's Rules and Regulations. 
I. Questions Presented 
The questions presented for review in this application are the 
following: 
Having found adversely as to the ability of Cosmopolitan 
Enterprises, Inc., to adjust and maintain its direc- 
tional antenna array as proposed, did the Review 
Board err by failing to disqualify that applicant as a 
consequence? 
Did the Review Board err by amending Cosmopolitan's 


MEOV proposal onits Own Motion, without notice Or 
right to voice objection? 


Did the Review Board err under the Section 307(b) 
issue by assigning excessive evidentiary weight to 
the status of Edna, Texas, as a county seat? 


nay am 
? H 
ad, Did the Review Board err in concluding thatia 
grant of the Cosmopolitan Enterprises, Inc., 
application and a denial of the H. H. Huntley 
application would provide a fair, efficient and 
equitable distribution of broadcast facilities 
among the several states and communities? 


Il. Factors Which Werrant Commission Consideration of 
This Application For Review 


A. The Question Presented Hercin Relative to the | 
Technical Qualifications of Cosmopolitan Enterprises, 
Is One of First Impression Before the Commission 
| 


1, With regard to the issues affecting the technical 


qualifications of both applicants, H. H. Huntley has no dispute with 


the findings of fact set forth in the Decision. The “eee defect in 
the Decision, and the reason why that Decision must be reviewed by 
the Commission is that the ultimate conclusion reached by the eviews 
Board is contrary to the evidence, and disregards the significance of 
the Board's own conclusion under Issue No. 2, that Cosmoponeen has 
failed to show that it can adjust and maintain its directional antenna 
as proposed, 

2. Among the issues set forth in the Commission's 
Memorandum Opinion and Order designating these applications for 
hearing (FCC 66-281, April 11, 1966) are the following: 

"2, To determine whether the directional eatesaa! 


systems proposed by the applicants car be 
adjusted and maintained as proposed. 


a 


"3. To determine in light of the evidence 
adduced under the preceding issue whether 
either proposal would provide adequate 
protection to Station KWKE, Shreveport, 
Louisiana." 

3, It is important to note that Issue No. 2 refers to 
the adjustment and maintenance of the antenna arrays ‘las proposed." 
The question of protection to KWKH is reserved for an entirely separate 
issue, Issue No. 3. Two distinct conclusions are required, 

4, Part and parcel of Cosmopolitan's directional 
antenna "proposal" are the MZOV set forth in the engineering exhibit 
accompanying the Cosmopolitan application, Those-M=OV appear 
in the record herein on Page 21 of Cosmopolitan Exhibit FE and 
Cosmopolitan Exhibit E-2. The specification of such MEOV is made 
necessary by Section 73.15D (a)(6) which requires the following showing 
where directional operation is proposed: 

(6) In the event actual inverse distance 

field intensities expected to be determined in 

practice (that is, the values determined from 
actual measurements, particularly in sharp 
nulls) are different from the calculated values 

in subparagraphs (2) and (3) of this paragraph, 

the maximum expected operating values (MEOV) 
as well as the calculated values shall be shown on 


both the full patterns and the enlarged sections. 


‘5. The MEOV specified by Cosmopolitan are an 


essential and required part of its directional antenna proposal. If 


the record shows that in practice the MEOV will be exceeded and 


that, in fact, other maxima of greater magnitude will exist, it 
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logically follows that it cannot be concluded that the array will be 
adjusted and maintained "as proposed." 

6, In Paragraph 4 of its Decision, the Review Board 
correctly finds, after 2 discussion of the radiation in excess of MEOV 
which would result from discrete variations of phase and base current 

S710) 
ratios of between plus or minus 0. 1° and 0. 1% in one case and 1.0 
and 1.0% in others, that as finally adjusted 
". , . the operation of Cosmopolitan's 
directional antenna could be maintained 
within the specified MEOV's if the varia- _ 
tioxs inthe antenna parameters do not 


exceed more than two-tenths of one percent 
in current megnitude and two-tenths of a 


degree in phase." [Emphasis added. ] 


7. The Review Board further finds in Paragraph 7 


of its Decision that the phase monitor which Cosmopolitan proposes 

to use in maintaining its array in adjustment is a minimum resolution 
capability of 0. 5° and 0.5% in phase and base current ratio. This 

is, of course, not adequate to obtain the 0. 2° and 0.2% readings 
required to be sure that MZOV are not exceeded. Therefore, | the 
Review Board correctly found in Paragraph 7 that, even if Cosmopolitan 
were to uSe 2 more sensitive monitoring apparatus than that which it 


actually proposes to employ, 


tr. . it would not provide adequate 
resolution for Cosmopolitan to maintain — 
its radiation within the specified MEOV's." 


-5- 
8. The Review Board has, therefore, correctly concluded 


under Issue No. 2 thet Cosmopolitan has failed to show that it will 


adjust and maintain its directional antenna as proposed. Despite 


that conclusion, the Review Board , later in Paragraph 7 of its 
Decision, reaches the ultimate conclusion that Cosmopolitan's 
failure to meet Issue No. 2 is not disqualifying because Issue No. 
3 as to the protection afforded Station KWKH can be resolved fa- 
vorably to Cosmopolitan, In fact, as is discussed in greater de- 
tail below, the Decision goes so far as to specify operating para- 
racters for Cosmopolitan which are in fact new LEOV « 

9. Upor the basis of a thorough study of the Commission's 
decisions affecting directional antenna proposals, it is submitted 
that never before has an applicant been found to have failed to 
meet its burden of proof under an antenna adjustment and main- 
tenance issue and still been found to be technically qualified. 

In these days of near saturation of the standard broadcast band, 
at-a time when the entire future of standard broadcast allocations 
is under study by the Commission's stafz, 1! there can hardly 
be.a more significant issue in the AM broadcast field than the 


significance of MTZOV in connection with directional antennas 


T See Report and Order, 13 FCC 2d 866 (1968). 
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and the legal consequences cof a failure to show the ability to 
adjust and maintain a directional antenna as prropsed. 

10, Accordingly, the Commission must conclude that 
an important issuc, not previously settled by the Commneaices 
is presented herein and should agree to review the Decision’ 
herein, Mr. Huntley submits, however, that as shown paon 
in Paragraphs 19 and 20 the inevitable consequence of the Board's 
conclusion under Issue No. 2 is the technical disqualification 
of Cosmopolitan. 


B. The Action By The Review Board Whick In 
Zffect Amends Cosmopolitan's Application 


> 


And Varies That Applicant's Tvidentiary 
Presentation On The Board's Own Motion 
Without Notice Or Right To Voice Objection, | 
Constitutes Prejudicial Procedural Error. 

11, As stated above in Paragraph 8, the maximum 
radiation values imposed on Cosmopolitan by the Review Board 
in Paragraph 15(a) of the Decision constitute as a practical | 
matter new M=CV which have not been proposed by Cosmopolitan 
and as to which the applicable procedural requirements have not 
been observed, 


12. The Review Board has on its own rnotion specified 


new operating maxirna for Cosmopolitan which are in most 


cases far in excess of the MZOV proposed by that applicant, 


The comparison is as follows: 


-7- 


AZOV Specified MEOV Sp2cified 
By Applicant Paragraph 15(a) Of 
Azimuth Decision (mv/m) 


oumuow 
omou 


13. It is submitted that the Review Board's action is highly 
irregular, and constitutes prejudicial error. 
14, MCV are an important part of an application specifying 


directional antenna operation, In fact, the C ornmmission said in 


Beacon Broadcasting System, Inc., FCC , 21 Pike & 


Fischer RR $59 (1961),that a change in MZOV specifications con- 
stitutes a major amendment to an application, The procedures 
whereby technical amendments can be made to.applications in 
hearing status are set forth in Section 1,522(b), There can be 
little doubt that had Cosmopolitan, at this late date with the 
record closed, an Initial Decision outstanding, and ex ceptions 

_ thereto pending, sought to amend its application to modify MEOV, 
it would not be granted leave to do so because of an inability to 
show due diligence and good cause. WMGS, Inc., 14 FCC 2d 
A420, 13 Pike & Fischer RR 2d 1257 (1968); MiIYZ Television, Inc., 


10 FCC 937, 10 Pike & Fischer RR 2d 681 (1967). Nevertheless, 


-8- 


the Review Board has modified the Cosmopolitan MEOV in its 


Decision. 

15, Even more importantly, had Cosmopolitan sought to 
correct the defective MTOV by amendment at this time, the other 
parties would have the right to respond and to point out any preju- 
dice which they may suffer if leave‘to amend were granted. | That 
right is provided by Section 1,294 of the Commission's Rules. 
Needless to say, H. H. Euntley has received no notice of the 
intention to amend MZOV and has not been afforded an opportunity 
to oppose that ation | 

16, This is procedural error which is highly prejudicial 
to Mr. Huntley. He has prosecuted his application for almost 
four years. He has participated in this costly hearing proceeding 
for almost three years. He has a right to insist that the proce- 
dural rights made available to him by law be observed, He has 
the right to insist that this matter be determined on the hearing 
record and on that record alone. Any procedure whereby the 
Review Board, deus ex machina, intervenes unilaterally to! sub- 
stitute extra record data as a basis for its decision, and ea its 
Of Seo Basan Broadcasting Co, tie., 12 FCC 24189, 

12 Pike & Fischer RR 2d 826 (1968), where the right of other 


parties to oppose was observed in the case of a post decision 
amendment. i 
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own motion seeks to cure an evidentiary deficiency of one of two 
mutually exclusive parties to a hearing, renders the hearing pro- 
cess a travesty. If Cosmopolitan must be disqualified for its 
failure to provié its technical qualifications, so be it. It is not 
the role of the Revicw Board to remedy the deficiency and, in so 
doing, unbalance the scales of equity which must govern adv2rsary 
proceedings. 

17. The Commission must review this highly unusual and 
prejudicial procedural action. 

C. The Procedure Whereby The Review 
Board Has Substituted New M7OV 
For Those Proposed By Cosmopolitan 
Leparts From Tstablished Cornrmission 
Policy. 

18. The policy and procedures followed by the Commission 
jn the case of MTOV ar2 clearly stated by the Review Board in 
Edina Corp., ‘FCC , 24 Pike & Fisher RR 436 
(1962). In Edina it is stated that the practice of the Commission 
in- issuing construction permits to specify the MZOV "proposed by 
the applicant."' It is also said that where a proof of performance 
shows that radiation will exceed MEOV a license cannot issue. 


The reason is that a permittee cannot be licensed ". . . for any 


other radiation pattern than that proposed in its application, " 


From the context, it is obvious that the "application" referred to 


is the application for construction permit. 


121 


-10-— 

19, The Edina case is important to this Seo ceeding for 
two reasons. First, it makes it clear that the MZOV regularly 
specified in 2 construction permit are the MZOV specified ! 
by the applicant in its application for construction permit. | The 
procedure followed by the Review Board herein departs fen 
the usual practice. The second reason why Edina is important 
herein is the fact that it declares that if the M=OV mEonosed by 
the applicant are shown to be excessive in practice 2 license 
- cannot issue. It is merely a logical corollary that, if the re~ 
cord of an evidentiary hearing shows that the SOV proposed 
by the epplicant cannot be maintained, the construction pore 
cannot issue. It makes no sense to permit an applicant to con- 
struct a costly facility which the record already shows can never 


be licensed, 


20, Edina stands for the propoSition, therefore, that a 


demonstrated inability to maintain the radiation of a directional 
antenna within MTOV is a fatal defect, whether the fact is de- 
monstrated in a license application or, at an carlier time , after 
an evidentiary hearing. Consequently, the Review Board's con~ 
clusion that Cosmopolitan cannot adjust and maintain as Cosmo- 
politan proposed in its application must result in disqualification. 


+ 
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The Section 307(b) Determination _ 
Departs From Precedent And Is 
Based On An Erroneous Weighing 
Of The Facts 
21. It is Mr. Huntley's position that the Cosmopolitan appli- 
cations must be denied under the antenna adjustrnent and maintenance 
issue, Thus, it was also error for the Review Board to base its 
Decision on Section 307(b) of the Communications Act of 1934, as 
amended, when one of the two applicants is not technically qualified. 
The magnitude of the error is ncreased by the fact that the unqua- 
lified applicant has been preferred under the Section 307(b) issue. 
22. Nevertheless, on the basis of the Section 307(b) issue 
itself, there are important questions presented by this Decision 
which require review by the Commission. In its Decision, the 
Review Board has: 
2. Given weight to alleged area transmission needs 
to an extent unprecedented in Commission deci- 
sions and has misapplied the principle enunciated in 


Radio Haddonfield, Inc., 37 FCC 168, 3 Pike & 
Fischer RR 2d 25 (1964). 


2 


b.. Attributed unprecedented and unwarranted weight 
to the status of a community as a county seat. 


23. The Review Board has chosen to prefer Edna over 
Yoakum under the Section 307(b) issue on two related grounds. 


The first is the comparative growth patterns of the counties in which 


each community is located. Ignoring Yoakum's larger size (5761 
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persons as compared to 5038 persons; a 14,4% superiority) and 


its obvious . superiority as an industrial and commercial center, 
the Review Board has concluded in Paragraph 14 of its Decision 
that the growth in population of the county in which Edna is situated 
and the decline in population in the two counties in which Yoakum 
is located mean that Edna has the greater need for a transmission 
service. The Board cites Radio Haddonfield, Inc., supra, aha 
Five Cities Broadcasting Co., Inc., 35 FCC 501,504, 1 Pike & 
Fischer RR 2d 279, 283 (1963) in support of this conclusion. : Those 
cases have been misapplied. ! 

24. The basic cost of the relative need of communities for 
a transmission service is the number of standard broadcast facili- 


ties in each of the communities and the populations of these tom- 
munities, Kent-Ravenna Broadcasting Co., FCC i ? 
22 Pike & Fischer RR 611 (1962), On the basis of that standard , 
Yoakum, with the greater population, has the greater need for a 
transmission service. Both Yoakum and Edna now have no guch 
facility. : 

25. Under Kent-Ravenna itis not permissible, in most 
cases, to look beyond the communities involved, for ens to 
counties or regions, in assessing the need for a transmission 


° | 
service, The comparison of communities usually stops at the city 


_ 
3/ Huntley Ex. 2 , P. 2 3 Cosmopolitan Ex, 1, Pp. 1. 
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limits. In Five Cities Broadcasting Co., Inc., 35 FCC 501, 1 Pike & 
Fischer RR 2d 279 (1963), and, earlier in Pioneer States Broad-= 
casters, Inc., 34 FCC 625, 25 Pike & Fischer RR 221, review 
denied (1963), the Review Board held that where there is a sub- 
stantial difference in the number of reception services available 
to the communities being compared (Pioneer States) or where one 
community is "overshadowed" by a nearby metropolis (Five Cities), 
the relative importance of each community to the area which the 
proposed stations will serve is also a factor to be considered, 
"Overshadowing" was also the principal basis for a similar Re- 
view Board holding in Radio Haddonfield, Inc. , supra. 

26, In the present case, those special circumstances which 
warrant a departure from the Commission's statement of policy in 
Kent-Ravenna are simply not present. Yoakum and Edna receive 
the identical number of reception services (Decision, Paragraphs 
1Z and 13). Hence, there is no Pioneer States situation, In addi- 
tion, neither Yoakum nor Edna are "overshadowed" by a nearby 
metropolis. Five Cities and Radio Haddonfield are thus distin~ 
guishable from the facts here present. 


27. Thus the Review Board herein has departed from the 


test prescribed by the Commission itself, and has extended its own 
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holdings in more recent cases to a set of facts entirely different 


from those on which those exceptions from the general rule were 


based. Therefore, this major new approach to Section 307(b)| com- 


parisons requires Commission review. 

28. As stated above, the Reivew Board has also assigned 
to Edna's status as a county seat a decisional significance which 
is without precedent in prior Commission decisions. To be sure 
the Commission has granted Section 307(b) preferences to communi- 
ties which happened to be county seats, c. f. Radio Haddonfield, 
Inc., supra; Border Broadcasters, Inc., FCC , 13 Pike & 
Fischer RR 463 (1956); Southern Indiana Broadcasters, Inc., | 24 
FCC 521, 15 Pike & Fischer RR 349 (1958). In each of those cases, 
however, the fact that the preferred community was a counviecat 
was just one fact which was overshadowed by others of soeads de- 
cisional significance. The fact is that in its Findings of Fact and 
Conclusions of Law, its Reply Findings and Conclusions, its Brief 
In Support of Exceptions and in its oral argument before the Review 
Board, Cosmopolitan has been unable to cite a single Commission 
decision or policy statement which assigns to county seat status 
any special decisional significance. : 

29. It is a well known fact that that the fact that a community 


is a county seat is often the result of historical accident. There is 


aise 
no correlation between the size and needs of a community and the 
fact that it is a county seat. To cite a nearby example, it cannot 
seriously be maintained that Rockville, Maryland, the county seat 
of Montgomery County (1960 pop. 26,090) has a superior need for 

a transmission service to Silver Spring, the largest community in 
the County and the third largest city in the State (1960 pop. 66, 348), 
Nevertheless, the Review Board in a case where the question of 


area need is not of decision significance, c.f. Kent-Ravenna Broad= 


casting Co., supra, has granted special weight to county seat 


status. In so doing, it has held that Edna's status as such out- 


weighs Yoakum's superiority in census population and economic 


and commercial importance and the greater technical efficiency 


of Mr. Huntley's proposal. This innovation by the Review Board 


must be reviewed by the Commission, 


II. Conclusion 


30. This Application For Review presents the Commission 


wwith a clear case where the Review Board had taken action which 


conflicts with case precedent and established Commission policy, and 


which at the same time presents novel questions of law and policy 


not previously resolved by the Commission. In achieving that re~ 


sult the Board has also committed prejudicial procedural error and 


has ignored or undervalued relevant and material facts of record, 
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31, For the reasons set forth above, this case presents the 
Commission with a Decision which is erroneous and which must be 
reviewed and set aside, | 

_ WHEREFORE, the premises considered, it is requested that 
the Commission grant this Application For Review and agree to re- 
view the Decision of the Review Board herein. | 


Respectfully submitted, 


H. H, HUNTLEY 


By Haley, Bader & Potts 


Pe ior S. (ey. 


William J. Pottg/ Jr. 
iS 
1735 DeSales Street, N. W. 
Washington, D. C. 20036 


His Attorneys 


January 16, 1969 


CERTIFICATE CF SERVICE 


Thereby certify that copies of the foregoing “Application 
For Review" were this 16th day of January, 1969, sent by 
United States mail, postage prepaid, to the following: 


Jerome S. Boros, Esquire 
Fly, Shuebruk, Blume and Gaguine 
30 Rockefeller Plaza 
New York, New York 10020 
Counsel for Cosmopolitan interprises, Inc. 


Harry J. Ockershausen, Esquire 
Dempsey and Koplovitz 
938 Bowen Building 
Washington, D. C. 20005 
Counsel Sr International Broadcasting 
Corporation 


Vergil W. Tacy, Esquire 

Broadcast Bureau 

Federal Communications Commission 
Washington, D. C. 20554 
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DOCKET NO. 16572 | 


File Ko. BP-16347 


In re Applications of 


COSMOPOLITAN ENTERPRISES, INC. 
Edna, Texas 


DOCKET NO. 16573 


H. H. HUNTLEY 
File No. BP-16570 


a 


Yoakum, Texas 


wovvvuvevws 


For Construction Permits 
| 


Agopteé: July 23, 1969 ;  Retessed!: July 25, 1969 
By the Commission: 


i 

1. The Comission has before it for consideraticn: the 
Decision of tne Review Board in this proceeding, 15 ECC 2d 650, 
released December 17, 1958; an application for revici of the Decision, 
supra, filed by H. H. Huntley on January 18, 1969; comments filec oy 
the Chief, Broadcast Bureau on January 31, 1969; opposition to the 
application for review filed by Cosmopolitan Enterprises, Inc. om 
February 5, 1969; comments on the 2epplication for review filed by 
International Broagcasting Corp. (XNKH) on February 5, 1969; and 
HE. H. Huntley's reply to pleadings responsive to the application 
for review filed on February 24, 1969. 


2. If IS ORDERED, That the above-described application 
for review IS DENIED. 


FEDERAL COMMUNICATIONS COMMISSION 


, 
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Secretary 
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_ ENGINSSRING STATEMENT CONCERNING 
APPLICATION OF COSMOPOLITAN ENTERPRISES, INC. 
FOR 
CONSTRUCTION OF STANDARD BROADCASTING STATION 
EDNA, TEXAS 1130 KC., 10 KW., DA-DAY, CLASS II 
FILE NO. BP-16347 


DOCKET NO. 16,572 


Presented by 


Disposition } Received 
Rejected 


a=. 


Reporter 
Date Zire b 


JUNE 1966 


PAUL GODLEY COMPANY 
CONSULTING RADIO ENGINEERS 
LITTLE Suse s N. d. 
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STATE OF NEW JERSEY: 
ss 
COUNTY OF PASSAIC: 


PAUL F. GODLEY, JR., a Consulting Radio Engineer, who is known 

to me, deposes and says that: he resides in Little Falls, New 
Jersey; that he is a graduate engineer (Bucknell University, E.E., 
19435); that he is associated with the Paul Godley Company in 
matters having to do with radio allocation, radio propagation, 
radio system design, directive antenna design, installation, 
adjustment, and associated field intensity measurements; that 

the attached was prepared by him or under his immediate super- 
vision; and that the statements contained therein are true to 

the best of his knowledge and belief. 


The field intensity measurements discussed in the attached state- 


ment were made by the affiant, or under his immediate super- 
vision, on June 9 and 10, 1966. ; 


sons bodert G lolly = 


SUBSCRIBED AND SWORN TO before me 
this = eg day of June, 1966. 


POI 
ary Public 

NOTARY PUBLIC OF NEW JERSEY 
My Commission Expires June 30, 1969 
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ENGINEERING STATEMENT CONCERNING 
APPLICATION OF COSMOPOLITAN ENTERPRISES, INC. 
FOR 


CONSTRUCTION OF STANDARD BROADCASTING STATION 


EDNA, TEXAS 1150 KC., 10 KW., DA-DAY, CLASS IT 


The application of Cosmopolitan Enterprises, Inc. (hereinafter 
referred to as Cosmopolitan) for the use of 1130 Ke. at Hdna, 
Texas has been designated for hearing before the Federal Com- 
munications Commission in consolidation with: 

H. H. HUNTLEY Docket No. 16,573 

Yoakum, Texas File No. BP-16,570 

Requests: 1130 Kc., 10 Kw., DA-D, Class IT 


This statement covers engineering exhibits and information as 
required by, and set forth within the hearing issues. 


Basic features of the proposed Edna plant are described herein. 


A summary of the proposed technical specifications is found in 
TABLE I attached. 


ALLOCATION FACTORS - DAY 


Only those existing or proposed operations set forth within the 
hearing issues are discussed. To the best of affiant's knowledge 
and belief, the proposed Edna operation would not conflict with 
any other existing stations or applications not made a party to 
this. proceeding. 


1130 KC. APPLICATION - YOAKUM, TEXAS 


The Edna transmitter site is approximately 34 miles from Yoakun. 
Due to this proximity, and the nature of the transmitting plants 
proposed for Edna and Yoakum, the degree of mutually destructive 
interference would be prohibitive if the two were to operate 
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simultaneously. Under these circumstances,. the degree of inter- 


ference has not been determined or shown and no further reference 
is made to the proposed Yoakum operation. 


KWKH 11350 KC., 50 KW. DA-N, Shreveport, La. 


The KWKH partial, 0.1 mv/m normally protected contour is shown 
on Figure 3 as based upon field intensity measurements made by ~ 
the KWKH engineer along 5 radials extending nearly to or beyond 
the 0.1 mv/m contour and upon measurements made by this office 
along two stub radials which straddle the 0.1 mv/m corntour. 


| 
The proposed Cosmopolitan operation will not interfere with the 


normally protected O.1 mv/m contour of KWKH. 


CONDUCTIVITIES AND EFFECTIVE FIELDS 


Conductivities used for projecting and mapping the proposed 
Cosmopolitan contours, as shown and discussed herein, have been 
based on FCC Figure M3. Conductivities used for projection end 
mapping of other services have also been based upon FCC Figure M3. 
The KWKH partial contour is based upon field intensity measure-—- 
ments as described above. In utilizing FCC Figure M3 where more 
than one value of conductivity was involved, use was made of the 
equivalent distance method of combining conductivities. 


Effective fields for the directional operations involved were 
determined from measured or proposed horizontal plane radiation 
patterns on file with the FCC. The effective fields: for omnidirec— 
tional operations were obtained from the "Official List for Infor- 
mation Setting Forth Notified Assignments of Standard Broadcast 
Stations of the United States". 


DETERMINATION OF AREAS AND POPULATION 


All area and population information required for this study was 
determined as stated in the footnote of TABLE II. 
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PROPOSED COSMOPOLITAN SERVICE AREA 


Fertinent proposed Cosmopolitan coverage areas are shown on 
Figures 3 through 6, being based on effective fields from the 
horizontal radiation pattern of Figures 1 and 2 and conductivities 
from FCC Figure M3. 


Including Edna, 1l urban communities of Texas will, in whole or 
part, receive a new 2 mv/m or better signal from the proposed 
Cosmopolitan operation. The urban areas gaining a new service 
contain a population of 86,608 persons as listed in TABLE V. 
Pertinent areas and populations for the proposed operation are 
listed in TABLE If. 


The proposed operation would be the first local service for Jackson 
County where Edna is the County Seat. Edna is not a part of any 
urbanized or metropolitan area as defined by the 1960 Census. 

Edna is a growing city having increased its population by 30.7 
percent between the 1950 and 1960 U. S. Census. Jackson County 
has increased its population by 8.7 percent between the 1950 and 
1960 U. S. Census. 


OTHER SERVICES 


Study of the areas enclosed by the proposed Cosmopolitan 2 and 


0.5 mv/m coverage contours finds other broadcast services as 
shown on Figures 5 and 6. TABLES III and IV carry a listing of 
the stations whose 2 mv/m and 0.5 mv/m contours are delineated on 
the map figures. 


ANTENNA ADJUSTMENT AND MAINTENANCE (Issue 2) 


Tere are four basic categories in which factors affecting the 
ease of initial adjustment and maintenance of that adjustment can 
be grouped. These groups are theoretical design, antenna site 
suitability, physical design, and adjustment and maintenance aids. 
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The nature of the allocation situation here necessitates a con- 
siderable suppression of radiation to the north. It is the pur- 
pose of this discussion to show that attainment and maintenance 
of the radiation pattern as proposed will be possible. 


Theoretical Design 


While this office did not initiate the directive antenna design, 
all facets have been re-computed and checked in detail. The 

system utilizes three, quarter-wave towers spaced 0.416 wave- 
lengths apart. The wide spacing between towers tends toward 
smaller than average mutual coupling impedances which in turn 
provide for higher tower operating (driving point) resistances. 
Operating resistances average more than 40 ohms, being 22.95 ohms 
at number 1, 40.52 ohms at number 2 and 58.95 ohms at tower num- 
ber 3. Small ohmic variations which might be caused by temperature 
changes, condensation, or changes in soil moisture are relatively 
insignificant when compared with large operating resistances. 
Noticeable chenges in the assumed losses of 1 ohm per tower can 
result in only minor variations in individual tower impedances. In 
addition, these natural changes would be expected toiaffect all 
towers simultaneously creating little chance for variations between 
individual tower currents and phases. 


The high base operating impedances develop, by virtue of their in- 
verse square root relationship, low tower feed currents. This 
means low power losses caused by the stray resistances found in 
all systems. Within the proposed system, the highest tower base 
current will be on the order of 12.5 amperes. Overall system 


losses, assuming one ohm per tower, will be less than 240 watts. 
This low total loss (about 2.5%) indicates that there will be a 
minimum of circulating current and tends to enhance the systen 
stability. 


Rigorous mathematical analyses indicate good system stability. It 
is found that center tower current variations of well over - + 1% 
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(approximately double this in end towers) can be tolerated without 
causing interference’ to any other station. Nor will variations in 
phase of well over + 1° in any tower cause radiation which would 
result in interference to any other station. See the discussion 
on Issue 3 concerning protection to KWKH. 


Radiated fields below 15 mv/m are required only over an are cf 
approximately 30 degrees. Within this small segment, acjustment 

of the several tower currents and phases can be made to compensate 
for variations in radiation from individual radiations as well as for 
any reradiation that might occur. The work involved in adjusting 

a directional antenna is reduced when, as in this case, low fields 
are required only over a relatively small arc rather than over a 
large arc such as 60 tc 100 degrees or more. 


Site Suitability 
On June 10, 1966 affiant visited the proposed Cosmopolitan antenna 
site for a personal inspection. 


The site is located in a sparsely populated area and the surrounding 
land’-is flat and covered primarily with fields intended for grazing. 
Within a half mile radius there are less than 10 residences. 


Except for these residences their associated farm sheds and the usual 
wooden pole utility lines servicing them, there are no structures 
within a half mile or even a mile which might cause reflection or 
reradiation. The one story frame homes and sheds should not 

cause any reflection or re-radiation of signal. Previous experience 
has shown that wooden pole utility lines do not cause significant 
re-radiation. 


Physical Design 
The physical design and construction of the antenna system will be 
directed toward the minimization of all factors that might cause 
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changes in the radiation pattern. To this end certain procedures 
and features will be utilized as required, these are as follows: 


Slim triangular section towers will be used so the 
current distribution will approach the theoretical. 


Non-conducting, non-magnetic "Glastron" fiberglas- 
epoxy guy line will be used to eliminate any pos- 
sibility of guy re-radiation and to avoid all 
chance of capacitive loading which might affect the 
current distribution. | 


The towers will be hot-dinped galvanized to mini- 
mize ohmic loss and prevent corrosion and deterio- 
ration. 


Each tower section will be field welded to the next 
section at each leg. 


Tower lighting cables will be routed inside the 
tower to prevent any possibility of variations in 
current distribution or impedance. 


Electric power for tower lighting will be fed to the 
tower via “Austin" type transformers in order to 
minimize base loading and provide the most stable 
method of tower lighting. 


Tower lighting beacons will be shielded by lightning 
rods to protect the beacon and to minimize itop 
loading variations which might be caused by lamp 
failure or conductive moisture or dirt accumulations 
on the glass housing. 


A 48 foot by 48 foot expanded copper ground screen 
is to be placed about the base of each tower to 
minimize variations in base capacity which might be 
caused by temperature and moisture changes in the 
soil. I, 


The vegetation in the area of the screen will be 
completely controlled by chemical means so as to 
eliminate any possibility of variations caused by 
nearby vegetation. 


Ground system areas beyond the screen will be kept 
mowed to reduce the possibility of any variations 
which might be caused by growth of plant life in the 
area. 
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Orangeburg or Transite conduits will be buried 12 

to 18 inches beneath the soil surface. The conduits 
will carry the transmission lines, sampling lines, 
signal and power circuits. The underground location 
will protect the feed lines and avoid variations 
which might be caused by umeven or rapid temperature 
changes. 


Semi-flexible coaxial transmission line wiil be 
utilized in continuous lengths to eliminate any prob- 
lems which might be encountersc with intermediate 
joints. The cable will be jacketed for additional 
mechanical protection. Air dielectric will be 
utilized for more permanent and trouble-free service. 
Over size 1 5/8 inch diameter cable with an average 
power rating of 150 kilowatts at the operating fre- 
quency will be utilized to minimize variations which 
might be caused by the power flow to each tower. 


The sampling lines will be equal length air dielectric 
coaxial cable of the best quality. 


Fences required to prevent unauthorized access to the 
towers will be constructed of fibre glass to avoid 
base loading effects and minimize variations which 
might be caused by moisture absorbtion. 


The phasing and tower matching components will be 
housed at each tower in an insulated, fibre glass "dog" 
house equipped with thermostatically controlled electric 
heat and air conditioning. With this arrangement all 
inductors, capacitors, meters, etc., which are used to 
feed the towers will remain at a nearly fixed tempera- 
ture to essentially eliminate any variations wnich 
might be caused by ambient temperature changes. 


All phasing and power dividing components in the trans- 
mitter building will be maintained at room temperature 
by climate control facilities. ‘ 


All phasing matching and power dividing components will 
be designed with excess ratings and for maximum sta- 
bility. Variable vacuum capacitors will be utilized 
throughout to completely circumvent the need for 
rolling, sliding, or friction contacts associated with 
the usual inductive components. 


No relays will be utilized in the radio frequency 
circuits. 


COSMOPOLITAN ENTERPRISSS, iNC. 
Exhibit No. : 
Page 10 


s. All interconnections will be made of. semi-hard copper 
tubing to eliminate the possibility of variations which 
might be encountered with flexible strapping. 


The number and nature of the procedures and features listed is 
evidence that particulariy careful design can lead to considerably 
better than normal stability. Some of the features have been 
recently developed, some are well known and, applied together, 

a system of exceptional stability will result. | 


on oaw Ff GE 


Adjustment _and Maintenance Aids 


The major adjustment and maintenance aid is that of good basic 
design theoretical, electrical, and mechanical, put in addition 
a new type solid state phase monitor will be utilized. ~The 

new Vitro Type 112 phase monitor is easier to read laccurately and 
is not affected by modulation. 


Adjustment and maintenance will be facilitated by the relativel 
flat, open terrain. Most measuring points will be: ‘considerably 
removed from the nearest wires and buildings. While this isola- 
tion may necessitate some cross country hiking, there are ample 
tree clumps, irrigation ditches, farm lanes, and fences shown on 
the recent, large scale topographical maps. These map features 
will permit accurate orientation in the field and provide for 
excellent repeatability of measurement checks or of menitoring 
points. 


In the specified directions two or more monitoring | points will be 
selected in the manner required by the rules and regulations. 
Selection of the monitoring points will be made so as to permit 
detection and analysis of variations caused by uncontrollable 
changes in the soil conductivity between the check: points and the 
antenna. Relatively large variations in monitoring point fields 
can often be entirely attributed to conductivity changes and 
should not be mistaken for antenna system instability. 
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PROTECTION TO KWKE, SHREVEPORT, LA. 


A portion of the normally vrotected KWKH, Shreveport 0.1 mv/m 
contour is shown upon the map Figure 3. The contour location 

. is based upon radial measurements made essentially to or beyond 
the specified contour. Five of the measured radials utilized 
were made by KWKE engineers in 1941 and these are shown for 
reference in Figures 11 through 15. Two stub radials were made 
by this office in June 1966. The stub radials which factually 
locate the KWKH 0.1 mv/m contour between the KWKH radials are 
plotted with a tabulation of data on Figures 7 and 8. 


Figure 3 also shows the proposed Cosmopolitan 0.CO5 mv/m contour 


based upon M.E.0.V. fields. Examination of geographic location 
of the protected and nuisance contours shows that the proposed 
0.005 mv/m contour (based upon MEOV) falls from 20 to 72 miles 
short of the KWKE normally protected contour with the average 
separation being over 40 miles. 


Computations have been made to determine the maximum excursion 
of radiated fields with assumed variations of plus or minus one 
degree in phase or plus or minus one percent in current in the 
parameters of the proposed Cosmopolitan directional antenna 
system. The maximum excursion of radiated fields occurs with 
variation of the center tower parameters. Assuming center tower 
variations of + 1° in phase or + 1% in current, the maximum 
radiated field excursion was determined and is listed for the 
null area in TABLE VI. ; 


Examination of TABLE VI shows that there is a considerable addi- 
tional tolerance available even after assumed parameter variations 
of plus or minus 1: degree in phase or plus or minus 1 percent in 
current. Over most of the null zone area the additional tolerance 
exceeds 100 percent. 
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Twenty years of experience in adjusting directional antenna 
systems has shown that it is considerably less difficult to 
arrive at a pattern with one deep null than it is to hoid fields 
to low values across a large arc. In other words it is much 
simpler to cancel the possible effects of scatter or re-radiation 
in one direction than it is to correct for such over a large arc. 


FIELD INTENSITY MEASUREMENTS 


It was found desirable to supplement existing KWKH field intensity 
measurenents with two stub radials. Field intensity measurements 
were made on June 9 and 10, 1966 along two KWKH radial paths. 

The measurements straddle the KWKH 0.1 mv/m contour in a manner 
which accurately locates the contour on a measured basis. 


The geographical locations of the radials and the measuring sites 
are shown on Figure 10. The field intensity measurements have 
been plotted on appropriate log-log graph paper in Figures 7 and 8. 
The field intensity data is tabulated upon the inset of the graph 
figures. 


The field intensity meter utilized for the measurements is a Nems 
Clarke, Type 120 E, Serial 757. The instrument was last calibrated 
by the manufacturer in March 1965. Within the last! 30 days the 
unit was checked against another field intensity meter and found 


to be in agreement. 


COSMOPOLITAN ENTERPRISES, INC. 


Exhibit No. 
Page 13 


TABLE I 


SUMMARY OF TECHNICAL SPECIFICATIONS 


Proposed 1130 kc., 10 kw., DA-D 


Edna, Texas 


Transmitting Site: 


Number of Radiators: 


Radiator Type: 


Overall Height above grade 
level (add 3 ft. to include 
top obstruction lighting): 

Height above insulators: 

Electrical Height: 

Orientation of towers: 

Tower spacing: 

Effective field: 

Relative Radiated Field 


magnitude and current 
phasing: 


Total loss (assuming 1 ohm 
loss per tower): 


Operating resistances: 


North Latitude: 29° O1' 40" 
West Longitude: 96° 40' 05" 


Three (3) 
Vertical, guyed, wniforn 


cross section, base insu- 
lated. 


223 feet 

220 feet 

91 degrees 

Bearing 26 degrees true 
150 degrees (363 feet) 
555 mv/m (RMS) for 10 Kw. 


#1 North 0.5335/49.1° 
#fe Center 1.C (e) 

#3 South 0.4916/-49.1° 
237.7 watts 

#1 North 22.95 ohms 


#2 Center 40.52 ohms 
#3 South 58.95 ohms 
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TABLE IT 
TABULATION OF POPULATION AND AREAS 
Proposed 1130 kc., 10 kw., DA-D 
Edna, Texas 


Contour 
(Daytine) Population | Area 


25 mv/m 10,989 697 sq. miles 
2 nv/m 166,768 7,795 sq. miles 
0.5 mv/n 334,702 18,100 sq. miles 


NOTES: 


Population figures are based on the 1960 United States Census 
and have been determined in accordance with FCC Rules and 


Regulations. Uniform distribution of population was assumed 
for each minor civil division and no area defined as urban 
or urbanized was considered as being served if it. lay outside 
of the respective 2 mv/m contour of the station under study. 

i 
All areas were measured by means of a polar planimeter with 
the exception that if a circular contour was involved the 
area was determined by computation. 
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TABLE IIT 
LISTING OF STANDARD BROADCAST STATIONS WHICH PROVIDE A 


SIGNAL OF 0.5 mv/m OR GREATER TO ALL OR PORTIONS OF THE 
AREA WITHIN THE 0.5 mv/m CONTOUR OF PROPOSED EDNA 


1130 KC. 10 KW., DA-D EDNA, TEXAS 


50 25 
Daytime to to to 
Station Location Facilities 100% 100% _75% 50% 


550 kc/s San Antonio x 
Beaumont 5 kw x 
Austin x 
Houston x 
San Antonio 
Pasadena 
San Antonio 
Edinburg 
Houston 
Houston 
San Antonio 
Fredericksburg 
McAilen 
Texas City 
Terrell Hills 
Houston 
Austin 
Rosenberg 
Kenedy—Karnes 
Houston 
Marlin-Waco 
Corpus Christi 
Alice 
Houston 
Alamo Heights 
Corpus Christi 
San Antonio 
San Antonio 
Corpus Christi 
Houston 
Raymondville 
San Antonio 
Port Arthur 
Taylor 
Falfurrias 


x 


Ay 3 


ree 
ee 


4 


EERE 
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TABLE III continued - 59 


Daytime to to 
py Station Location Facilities 100% M6 100% 100% 


1270 Bay City x 
1280 Pearsall 
Brenham 
Weslaco 
Austin 
San Antonio 
Houston 
Kingsville 
Victoria 
San Antonio 
Corpus Christi 
Baytown 
Austin 
Pleasanton 
El Campo 
Corpus Christi 
Galveston 
Victoria 
New Braunfels 
Houston 
Corpus Christi 
Gonzales 
Freeport 
San Marcos 
Pasadena 
San Antonio 
Austin 
Beeville 
Wharton 
Robstown 
Harlingen 
Galveston 
San Antonio 
Port Lavaca 
Mission 
Seguin 
Houston 
Sinton 
1600 Brownsvilie 
1600 Cuero 
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TABLE IV 
STANDARD BROADCAST STATIONS PROVIDING A 2 MV/M COVERAGE 
TO AREAS WITHIN THE PROPOSED EDNA 2 MV/M CONTOUR 
_ 1230 KC. 10 KW., DA-D BDNA, TEXAS 
75 


Daytime 


to 
»Station Location Facilities 100% 100% 


550 ke/s San Antonio 
C Austin 

Houston 
San Antonio 
San Antonio 
Houston 
Houston 
San Antonio 
Terrell Hills 
Rosenberg-Richmond 
Kenedy-—Karnes 
Corpus Christi 
San Antonio 
Corpus Christi 
Bay City 
San Antonio 
Victoria 
Corpus Christi 
El Campo 
Corpus Christi 
Victoria 
Corpus Christi 
Gonzales 
Freeport 
Beeville 
Wharton 
Port Lavaca 
Sequin 
Sinton 
Cuero 
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TABLE V 


LISTING OF URBAN COMMUNITIES INCLUDED IN WHOLE OR PART 


WITHIN THE 2 MV/M CONTOUR OF THE PROPOSED OPERATION 
1130 KC. 10 KW., DA-D EDNA, TEXAS 


Total Urban Urban Population | Number of other 
Population Gaining Service | 2 mv/m services 
(1960) from Proposed Edna Available 
| 5,038 5,038 | 
B.bey City 11,656 11,656 
B Cuero 7,338 75338 
Gonzales 5,829 2,915 
B. Hallettsville 2,808 Be 
i Falacios 3,676 3,676 
! “Port Lavaca 8,564 8,864 
Refugio 444 4,4 
Victoria 33,047 33 047 
B Yoakum 5,761 5,761 
| Yorktown 2,527 2,527 


Total 86,608 
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TABLE VI 
TABULATION OF RADIATION 
BASED ON 1% and 1° VARIATIONS OF CENTER TOWER PARAMETERS 


Proposed _ 1130 ke., 10 kw., DA-Day, Edna, Texas 


Theor. Maximum* Allowable 
: Field Variation Field Additional 
Azimuth 4) av/m nv/m mv/m Tolerance /1 


336° 50° 73.8 78.5 
45 33.6 38.1 
40 8.8 12.8 
35 7.6 12.1 
30 BC 16.4 

9.6 14.3 
5.6 12.5 
5.8 13.2 
10.4 15.7 
14.1 19.5 
16.1 20.7 
14.1 19.5 
10.4 15.7 
5.8 13.2 
5.6 12.5 
9.6 14.3 
aly, 16.4 
7.6 12.1 
8.8 12.8 
33.6 38.1 
73.8 78.5 


* Maximum possible excursion of radiated field for a 
gingle azimuth with center tower phase variation of 
= 1° or current variation of = 1%. 


Additional tolerance is that which remains available 
after the 1% or 1° variations in parameters. 
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